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th e y  d id  n ot co n ten d  o h  th e  part o f  th e  A p p ellan t, May24, i 8i3; 
th at it m ade her U jetiie sole ; thfcy o n ly  said , th at  
it  exp ressly  provided that sh e shou ld  have a sepa- scotch 
rate d om icil i f  sh e chose* M r. Brougham said th at j°Risi)i6-^ 
th e  d eed  w as c learly  revocable b y  th e  husband , ti*on to dijt-
W ithout th e  Consent o f  th e * w ife ;  b u t h e d id  h o t ENGLi$u 
k n ow  w here Mr: Brougham found  th at law . I t  w as MAililIA6t* 
d irectly  th e  reverse, ex cep t th e  husband’s object w as 
to  revoke for th e  purpose o f  resid in g  w ith  her, and  
even  th en  h e  cou ld  o n ly  revoke w hen there w as n o  
ju s t  cause o f  separation* such  as harsh trea tm en t, Erskine, io i* 

& c.; instead  o f  b e in g  m ore revocable, it  w as less re­
vocab le b y  th e  law  o f  Scotland* th an  b y  th e  law  o f  
E ngland*

ADULTERY IW 
SCOTLAND.

SECOND CAUSE.

T oveY— Appellant.
’LtsbdXY-̂ RespOndeiiti

i

Si? S. Romilly and Mr* ltblro$d. T h e  o n ly  dis- ACTS OT
tihctiori in  th is Cause w as, th a t th e  acts o f  adu ltery* •/

w ere la id  in  Scotland*, w h ich  th e' A p p ellan t had  
tran sien tly  v isited  w ith o u t resid in g  so a£ to  acquire  
a d om icil. T h e  o n ly  ground o f  ju risd iction  that 
cou ld  be stated , therefore, w as .th e  ratio delicti, 
w h ich  am ounted  to  n o th in g , as th is  w as a civil 
action , n ot a crim inal p roceed in g .

M r. Adam and M r. Bfoughdm . T h e  ju d g es  
h ad  in  th e  present ca ie  Stated in  their  iiiterloCutor,
“ that the R esp o n d en t w as confessedly dom iciled  in  
S co tla n d .’* T h e  deed  o f  separation o u g h t n o t to
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causes involve 
points of the 
greatest im­
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stand in the way of the jurisdiction; as this, he 
repeated, would be giving a sanction to adultery. 
This action was partly criminal as well as civil, and, 
as was the custom in such cases, the Procurator 
Fiscal was a party.

Sir S. Romilly insisted that it was merely a civil 
action, he did not know what the judges meant by 
saying, that the Respondent was confessedly domi­
ciled in Scotland, as no such confession had been 
made on the part of the Appellant.

Several authorities not particularly dwelt upon at 
the bar, were stated by the 'Respondent in his case, 

•viz. To show that the forum  of the wife must follow 
that of the husband, Cod. lib. 1 0 . tit. 3 9 . sec. 9 .— 
Voet. lib. 23. tit. 2 . sec. 40. lib. 5. tit. 1 . sec. 1 0 1 . 
—Stair, b. 1 . tit. 4. sec. 9.—Ersk. b. 1 . tit. 6 . 
sec. 1 9 .

As to the effect and revocability of a voluntary 
contract of separation, Voet. lib. 24. tit. 2 .—Black- 
stone, b. 1 . c. 1 6 . v. 1 . p. 457. 8 vo.—Ersk. b. 1 . 
tit. 6 . sec. 30.—Fac. Coll. v. 1 0 . No. 4 4 .
* ' To show that the Respondent had a competent 
forum  in Scotland, Ersk. b. 1 . tit. 2 . sec. 1 9 . p. 2 0 . 
— Galbraith v. Cunningham, Nov. 15, 1 6 2 6 .—  
Lord Blantyre v. Forsyth, Dec. 6 , 1 6 2 6 .—Anderson 
v. Hodgson and Ormiston, July 1744.—Hay v. Te­
nant, June 2 7 , 1 7 6 0 .—Voet. lib. 5. tit. 1. sec. 9 8 . 
lib. 5. tit. l. sec. 9 2 .—lib. 5. tit. 1. sec. 9 9 .

Lord Eldon, (Chancellor,) solicited the particular 
attention of their Lordships to the facts of these two 
appeals, as they involved points of the greatest im­
portance. In the first of them the Appellant stated,
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that she had been born and educated  in  E n g la n d : 
th e  R esp o n d en t controverted t h a t ; b u t th e  fact d id  
n o t e ith er  w ay  appear to  b e m aterial in  th is  case. 
I t  seem ed  b eyon d  all doubt th at L in d sa y  w as d o m i­
c iled  in  S cotlan d , till h e  w en t to  G ibraltar, w here  
th e  m arriage took  p lace. M rs. T o v ey  and M ajor  
L in d sa y  differed too  as to  th e  m anner in  w h ich  th e  
m arriage w as so lem ilized . S h e  asserted that it  w as 
so lem n ized  accord ing to  th e  rites o f  th e  C hurch o f  
E n g la n d  ; w h ile  on h is part it  was said that th e m ar­
riage w as perform ed after th e  m anner o f  th e  S co ttish  
C hu rch , b y  a person not in H o ly  O rders, accord ing  
to  th e  E n g lish  requisites for that purpose. • He,- 
therefore, in sisted  th at it  w as a S co tch  m a rr ia g e ; 
sh e, th at it was an E n g lish  m arriage.
* F rom  th e  tim e  o f  th is  m arriage, w h ich  took p lace  
in or about th e year 1 7 8 1 , t ill 1 7 9 2 , M ajor L in d sa y  
continued  to be considered  as a dom iciled  S co tch -  
m an. In  1 7 Q2 , h av in g  before retired from  th e arm y  
on  half-pay for a tim e, he w en t to  D u rh am , as he  
said, for th e ’education o f  h is ch ild ren ; form ed an  
estab lish m en t there, and resided , or at least k ep t  
h is fam ily  in  that p lace till th e  year 1803. T h e  
question  th en  w as, W h eth er  M ajor L in d say  had; 
b y  th is  m eans, lost h is original d om ic il, and ac­
quired a new  one ? and he confessed that he appeared  
to him  to have been so m uch established at D u rh a m , 
that i f  h e  had died in 1802, h e should  have felt no  
hesitation  in  say in g  that h e  had been a dom iciled  
E n g lish m a n . T h en  an E n g lish  deed o f  separation  
was execu ted  betw een  the p a r tie s ; and afterw ards, 
upon the ground o f  a lleged  m iscon d u ct in  the  
L ad y , he com m en ced  a su it o f  divorce against her,

June 9, 1813.

WHETHER A SCOTCH COURT HAS JURISDIC­TION TO DIS­SOLVE AN ENGLISH MARRIAGE?

The Respond- ent had be­
come a domi 
ciled English­
man.
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First cr u s$. 
Statement of 
the summons 
pnd observa­
tions.

i

and tbpre th e  C ourt granted  d ivorces, n o t a menisci 
et tho.ro, as in  th e  case o f  the. courts in  th is  conn?  
tr y , b u t a vineylo, matrimonii• T h e  L a d y  d e c lin e d  
the, ju r isd ic tio n , b u t th e  C om m issaries refused  th e  
d efen ce , and  th e  m atter w as, in  the. usual w a y , 
b rou gh t before th e  C ourt o f  S ess io n , w h o  affirm ed  
th e  ju d g m e n t o f  the. C om m issaries, and fou n d  th o  
letters orderly  proceeded  in , and from  th is  d ec is io n  
o f  th e  C ourt o f  S essio n  sh e  appealed .

T h e ir  L ord sh ip s w ou ld  observe, th at th e  allcga*  
gation s in  th e  sum m ons, w ere v ery  loose.. T h e  P ro­
curator F isca l w as a p arty , and th is  fact deserved  a t ­
ten tio n , b ecau se an argu m en t w as fou n d ed  upon  it  
at th e  B a r ; th e  c ircu m stan ce  o f  h is  b e in g  a party  
h a v in g  b een  re lied  u p on , as ev id en ce  to  sh ew  th a t  
th is  w as, in  som e m easu re, a crim in al proced ure. 
T h e ir  L o rd sh ip s w ou ld  observe, th a t th e  su m m o n s  
m ere ly  stated  th e  fact o f  th e  m arriage, w ith o u t spe^ 
.c ify ing th e  p lace  w h ere , or th e  form  in  w h ic h  it  
bad b een  solem nized.. A n d  th en  th e  su m m on s w e n t  
o n  to  state,* th a t th e  parties w ere rep u ted  m an and  
w ife , in  S co tla n d ; w ith  a v iew  to  la y  th e  fou n d ation  
for th e  argu m en t, th a t th e  m arriage w as co m p leted  
o n ly  b y  th eir  liv in g  ’ as m an  and w ife in  S co tla n d , 

,and  that it  was therefore a S co tch  m arriage. H ere  
it  o u g h t to be observed , th at it  m ig h t he on e th in g  to  
sa y , th at b e in g  h ab it and repute m an and w ife , sh o u ld  
b e ev id en ce  o f  a m a r r ia g e ,^  and another th in g  to  say , 
th a t it  sh ou ld  be h eld  as co n stitu tin g , or ad m itted  
as in con trovertib le  p roo f of, a  m arriage, even  th o u g h  
i t  sh ou ld  be sh ew n  th a t there w as in  fact o r ig in a lly  
p o  m arriage. H ere  it m u st be taken  th at th e  par­
tie s  w ere m arried abroad. T h e  su m m on s th en

• «  C  l  .  c  1 ^ 4  •  •  •
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stated  th e  coh ab ita tion , and  laid  th e  acts o f  m is­
con d u ct as b e in g  committed in England, to  w h ich , 
in h is opinion* th e  a llegation  was su b stan tia lly  con ­
fin e d ; and it  th en  con clu d ed  in th e usual m anner o f  
su m m on ses o f  divorce in S co tlan d .

A fterw ards there w as a su p p lem en tary  p ro ceed in g ; 
h e  did n ot very w ell k n ow  w h eth er  or n o t it  could  
b e  ca lled  a n ew  action , im p u tin g  to  th e  A p p ellan t  
adulterous practices in  S cotlan d  ; and th is seem ed  
to  have arisen from  an idea, th at it  m ig h t produce  
a different resu lt from  th e action  la y in g  the acts o f  
ad u ltery  to have been com m itted  in E n g la n d .

T h e  w ife p leaded , that she resided in E n g la n d ; 
th a t she was separated from  her husband  under an  
E n g lish  deed  o f  separation agreed upon b y  both  
p a r t ie s ;. and that, as th e  m arriage took  p lace abroad, 
w ith in  th e  pale o f  th e  E n g lish  law , the locus con­
tractus was qu ite  out o f  th e  q u estion  : that she w as 
resid in g  in  E n g la n d  at th e  date o f  th e  c ita tion , 
w h ich , as usual, in  cases o f  persons resid in g  in  
foreign  cou n tries, w as m ade at th e  M arket Cross 
o f  E d in b u rg h , and p ier and shore o f  L e ith . S h e  
con clu d ed  b y  p rotestin g  her in n ocen ce .
•. A n  answ er to  th is.w as g iven  in , sta tin g  that the  
pursuer w as horn and d om iciled  in  S c o t la n d ; that 
it  was a S co tch  m arriage; and that th e deed  o f  sepa­
ration was no  bar to  the su it. T h e  defender, her­
se lf, it  was a lleged , had said th at th e  m arriage was 
in fo r m a l; but it  was n o th in g  to th e  purpose w hat 
sh e  said or th o u g h t ; th e  question  was—̂ -what was 
th e  fact ?

N o w , i f  th e first o f  th ese  actions cou ld  be sup­
p o r te d , and i f  the m arriage w as an E n g lish  one,

'June g ,  1 8 1 3 .

WHETHER.Aj 
SCOTCH
COURT HAS

% •

J U R I S D I C ­
T I O N  TO DIS­
SOLVE AN

$

E N G L IS H
#

MARRIAGE ?

The second 
action appear* 
ed to proceed 
upon an opi­
nion of insuf­
ficiency in the 
first.

March, 1 8 0 6 .

If the first ac­
tion can be 
supported. &c.
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June 9 , 1813.

WHET HER A
tSCOTCH COURT HAS JURISDIC­TION TO DIS­SOLVE AN ENGLISH MARRIAGE ?

the Scotch 
Court may, 
solely on the 
ground of 
origin, abso­
lutely v<1issol\e 
an English • 
marriage :n

the actual do- 
jricil of both 
parties being 
id'O in Eng­
land.
The question 
)tad assumed 
a mere serious 
pspect since 
this case was 
before the 
Judge? below.

-ollv’s case. 
The conse­
quences must 
be of the most 
gerjoqs nature.

Second cause.

One around 
pf den si r>n by 
the Judges be-

t

and, th e  R esp o n d en t w as d om ic iled  at D urham * and  
h e had n ot su b seq u en tly  ch an ged  that dom icil* th en  
th e  d ecision  m u st go  th is  length* T h a t th e  S co tch  
Courts* fou n d in g  th eir  ju r isd ic tio n  on th e  orig in a l 
d om icil o f  th e  h u sb a n d , cou ld  d ivorce a vinculo matri- 
monii* th o u g h  th e  m arriage w as E nglish*  and th e  ac­
tual d om icil o f  b oth  parties w as in  E n g la n d . T h e  
q u estio n , at th e  t im e  it w as before th e  J u d g es  below*  
had not assu m ed  so serious an aspect as it  s in ce  bore. 
T h e tw e lv e  J u d g e s o f  E n g la n d  had la te ly  u n a n im o u sly  
d ecid ed , th at an E n g lish  m arriage could  n o t be a n y  
w here d isso lved  e x ce p t b y  act o f  th e L egislature.-  
I f  th en  th e  p resen t m arriage' w as a good  E n g lish  
marriage* th e  sub ject w ou ld  deserve'great consider­
ation  upon th is first cause. T h e  con seq u en ces m u st  
b e o f  th e  m ost serious descrip tion  to  th e  l ie g e s ; and  
y e t  it appeared th ey  still adhered  in  S cotlan d  to  th eir  
form er doctrine on th is  subject. But* i f  th ey  had n o t  
in  th e  p resen t case g iven  all th e  atten tion  to  it  w h ich  
its m agn itu d e deserved— and i f  th e  q u estion , s in ce  
th ey  had it  u n d er consideration* had assum ed an  
aspect so vm uch  m ore serious th an  before, it w as pro­
per th at th eir  L ord sh ip s shou ld  have th e  b en efit o f  
th e  am p lest consideration  th a t 'could be g iven  to  it  
in  th e  C ourt below* before th e y  should  b e ca lled  
upon to  com e to a final d ecision .

N o w , as to th e  second  cause* M ajor L in d sa y  in ­
stitu ted  a n ew  suit* i f  it  m ig h t be so ca lled , against 
th e  A p p ellan t, in  1 8 1 0 , for acts o f  adu ltery , a lleged  
to' have been co m m itted  in  1 8 0 / ,  in  Scotland* w here  
she* as sh e  a lleged , had o n ly  been  transient!)^* 
w ith o u t a n y  regular resid en ce. I n  look in g  at th e  
d ecisio n  o f  th e  C ourt o f  S essio n -u p o n  th is point* j t

CASES IN THE HOUSE OF LORDSv
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w ould  be found  th a t one ground o f  it w as, th at th e  June 9, 1813 
R esp on d en t w as th en  c o n f e s s e d l y  d om ic iled  int WHETHER A
S cotlan d . N o w , w here th e  C ourt g o t th at fact h e  scotch 
did n ot k n ow , for it  certa in ly  did n ot appear on th e
face o f  th e  * papers produced. T h e  A p p ellan t in- tion to a s ­
sisted , th at th e  R esp on d en t had o n ly  gone to S co t- English 
land  w h ile  in  th e  com m issariat departm ent, so that MARRIAGE-
b e in g  in  h is M ajesty’s service h e had n ot ch an ged  the Respond- 
h is E n g lish  d om icil. B u t , at a n y  rate, h e  had n ot ent was then*

0  _ 3 J 7 confessedly
ch an ged  it  a t th e  tim e  o f  th e  a lleged  acts o f  adul- domiciled in
. Scotland.
tery . But had
* H ere  th en  w as a case, in w h ich  both  parties were
d om iciled  in  E n g la n d , and th en  the. husband w ent, domicil, 
to  S cotlan d , w here it  w as said  h e  had a d om ic il b y  
reason o f  orig in  and his b e in g  heir o f  en ta il o f  an  
estate  there, and institu ted  a su it against h is  w ife , 
w h ich  she said d id  n ot affect her in  E n g la n d ; and , * 
i f  h is d om icil w as at D u rh a m , th e  answ er w ould  
be sufficient, th ou gh  th e  rule o f  law  should  be ad­
m itted , th at th e  d om icil o f  th e  w ife  fo llow ed  that 
o f  the husband. B u t  i f  th e  ju risd iction  b y  reason  
o f  th e  original d om icil cou ld  be m ain ta ined , it  
w ould  be attended  w ith  th e  m ost im portant con se­
quences to th e  law  o f  m arriage. T h e  decision  in th e  
second case appeared rather singular, w hen  con n ected  
w ith th e  decision  in  th e first. T h e y  stated as a m ain  One ground of 

ground o f  the ju d g m en t in th e  second cause, that the  
R esp on d en t was confessedly d om iciled  in S cotlan d , second cause 
and th at therefore th ey  had ju risd iction , w hich  ap- doibTas^o 
peared to im p ly  a doubt w hether th ey  had jurisd ic- t|ieir.jur,sd,c*. , r  J j  j  tion 111 the
tio n  in th e  first cause. I f  the first cause cou ld  be first.

r

supported, there was no occasion  for tlie  second .
J3ut suppose the Respondent were domiciled in

*
»
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W |} $ T H B R  a  
SCOTCH
coert'HAS
J U R I S D I C ­
T I O N  JO  D |S '  
SOLV'D AN 
E N G L I S H

MARR1A68?
Effect of the 
deed of sepa?. 
ration. ;

Scet^and at th e  tim e  o f  th e  a lleged  aets e f  ad u ltery  

th ere , th e  q u estion  still rem ain ed , w h eth er  in  IS  10  
h e eou ld  in stitu te  % su it aga in st her w ith  effect, un* 
less sh e  had ch a n g ed  her forum  lik ew ise , m e re ly
u p on  th e  g ro u n d  o f  th e  fic tion  w h ich  had b een

*  *  •

sta ted , T h is  w as a q u estion  o f  th e  very  h ig h e st  im* 
p ortan ce,

( T h e n  w ith  regard to  th e  d eed  o f  separation, even  
i f  th e  fiction  or ru le o f  law  were, ad m itted  th a t th e  

forum  o f  th e  w ife  fo llo w ed  th at o f  her h u sb an d , so  
as to  g iv e  ju r isd ic tio n  to  th e  S c o tc h  C ourts in  th is  
case, th e  effect o f  th e  d eed  m u st  ho  to p u t an en d  
to  th a t rule or fiction  t ill  th e  d eed  w as revoked . H e  
h im s e lf  had agreed  th a t th e ir  forum  sh ou ld  b e difi- 
feren t, i f  h is w ife  $o p leased  ; and  th en  h e  endea*- 
voured  b y  th is  process to  g e t  rid  o f  th e  effect o f  h is  
o w n  ag reem en t. U n d e r  th ese  c ircu m stan ces, re­
m em b er in g  a ll th a t had  passed  relative to  th is  quea*- 
t io n , s in ce  it  had b een  before th e  C ourts b e lo w ;

! and  co n sid er in g  th e  very  serious effect th a t th e  de* 
c is io n , m ig h t have upon  th e  c iv il relations o f  f a m i­
lies , and  even  upon q u estion s o f  property , h e  th o u g h t  
th e  b est step  th a t cou ld  he n ow  ta k en , w ould  be to  d e­
sire the. C ourt b e lo w  to  rev iew  its ow n  d ecision . A n d  
ava ilin g  th em selves for th is  pu rp ose o f  th e  provision  
in  th e  act for d iv id in g  th e  C ourt o f  S essio n  in to  
two, C ourts, th e y  w ou ld  p rob ab ly  th in k  it  r ig h t, n o t  
o n ly  to  rem it th ese  causes, h u t to  desire th e  op in io n  
o f  th e  w h o le  C ourt upon th em , in  order to  have  
a ll th e  lig h t  w h ich  th e y  cou ld  p o ss ib ly  derive from  
th a t source.

CASES JN THE HOUSE OF EORDS

Lord Redesdale agreed th at th e  subject deserved
1 ' '

/



%

ON APPEALS AND WRITS OF ERROR. 139
m u ch  m ore consideration  than  th e y  co u ld  w ell g iv e  June 9, 1813.
it  w ith  th e  lim ited  in form ation  n ow  before th em . v-----
He cou ld  n o t con ceive  w h y  th e  second  su it had  been  rcoTXH** A 
in stitu ted , i f  th e  grounds o f  th e  first w ere good . C0VRT HAS7 G G .JURfSDie-
T h e  * secon d  appeared to  proceed upon th e  suppo- tionto d i s -

sition  th a t th e  ground taken b y  th e  first w as unte- English1 
n ab le. T h is  case w as a m ost im portant o n e , n o t marriage?

« • 1 • • • i p i  * * i • The case ihost
o n ly  w ith  a v iew  to m arriage itselt* ou t w ith  a v iew  important, 
to  contracts rela tin g  to  it. U p o n  th is  ground  o f  " 
orig in a l d o m ic il, and th e  fiction  th a t th e  w ife’s do-, riage itself,
m i oil fo llow ed  th a t o f  h er  h u sb an d , th e y  had pro- contracts* re- 
eeed ed  to  ju d g e  accord in g  to  th e  S co tch  law , n o t htin$toit. 1 
o n ly  o f  th e  m arriage b u t o f  th e  d eed  o f  separation.
T h e  m arriage took p lace at G ib ra lta r ; and the' q u es- The question 
tio n , w h eth er it  w as valid  or n o t, m u st b e decided  dity°of\he 
b y  th e  law  o f  E n g la n d , as ap p licab le  to  G ibraltar.

| T h e  d eed  o f  separation to o  w as E n g lish , and ou gh t the law of
to  he ju d g ed  o f  b y  th e  law  o f  E n g la n d , and th e  ^pficable^o 
ground  upon w h ich  it  had been h eld  to  he revoked, Gibraltar.
w as therefore u n fou nded . B u t  as to  th e  fact re- The Respond- 
sp ec tin g  th e  d om ic il, i f  th e  A p p ellan t’s statem ent E^Xnd^' 
w as correct, th e  d om icil o f  th e  R esp on d en t was and the Scotch
in  E n g la n d , and therefore th e  ground  o f  th e ju d g -  havenojuris- 
m en t o f  th e  C ourt below  fa iled , for th e  ratio do* ,̂ct,0"» ra:m. . .  . tione domi*
miqilii had no  p lace in  th is  in stan ce , and cou ld  give dliu 
no ground o f  ju r isd ic tio n .

A n  a ttem p t had been  m ade at the bar, to  found No foundation 
an argum ent on th e  ratiam delicti, b y  sta tin g , that d°icdonla-S" 
th e  Procurator F isca l w as a party , and that th is  m u st fane delicti. 
he considered  as partly  a crim inal su it. T h is  p o in t, 
how ever, had never b een  considered  at all b y  the  
C ourt b elow , and th e  m istake at th e  bar seem ed to  
£aye arisen from  th e  sup position  th a t th$  c o m m it

1
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W H E T H E R  A 
SCOTCH 1 
COU RT HAS 
J U R IS D IC ­
T I O N  TO DIS­
SOLVE AN 
E N G L I S H  
MARRIAGE ?

On the princi­
ple of this de­
cision, any 
one nrigh i al­
ter the nature 
of his most 
solemn en­
gagements.

sary C ourt o f S cotlan d  w as m ore lik e  our E c c le s i-  
astical C ourts th an  it  really  w as. T h e  C om m issary  
C ourt in  S co tla n d  h e  b elieved  w as en tire ly  a c iv il 
C ourt.

W h e n  it  w as con sid ered  th at, on  th e  p rin cip les  
o f  th is d ec isio n  o f  th e  C ourt b e lo w , a n y  on e  from  
a n y  quarter m ig h t g o  and estab lish  a d o m ic il in  
S co tla n d , and b y  th a t m ean s, even  in  th e  face o f  
a deed  o f  separation , draw  h is  w ife  to a S co tch  f o ­
rum  and proceed  aga in st her for an absolu te d isso ­
lu tio n  o f  th e  m arriage, th e  q u estio n  m u st appear  
to  be o n e  o f  th e  very  greatest im portance. - I f  th is  
w ere to  p reva il, a n y  person  had  it  in  his^ pow er to  
alter th e  n a tu re^ o f h is  m o st so lem n  en g a g em en ts . 
T h e  w ife  m ig h t say  th a t su ch  w as n o t h er con tract, 
an.d i f  th is  w ere h e ld  n o t to  b e  a su ffic ien t answ er, 
th e  C ourt b e lo w  m ig h t, on  th e  sam e p rin c ip le , ju d g e  
a ll o ther contracts b y  th e ir  ow n  law , as w e ll as th a t  
o f  m arriage. A  m ore im p ortan t case cou ld  n o t  
p o ss ib ly  b e offered to th eir  L ord sh ip s’ a tten tio n . 
T h e  p rin cip le  m ig h t in volve th e  relations o f  fam ilies  
and th e  ow n ersh ip  o f  prop erty  to  an u n k n ow n  e x ­
te n t  in  both  cou n tries. T h e  case ou gh t, therefore, 
to  b e con sid ered  d isp assion ate ly , • w ith o u t p artia lity  
or prejud ice e ith er  on  on e  sid e  or th e o t h e r ; b u t  
so le ly  w ith  a v iew  to  w h a t w as necesssary  for th e  
purposes o f  ju s t ic e :  and it  cou ld  n ot b e ju s t  th at  
o n e  party shou ld  be ab le at h is  option  to  d isso lve a 
con tract b y  a law  different from  th at under w h ich  
i t  w as form ed , and b y  w h ich  th e  other party  u n ­
derstood  it to  be governed .

T h e  causes w ere accord in g ly  rem itted  for rev iew , 
gen era lly ,: upon th e  w h o le  m atter. *

*
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TOVEY AND LINDSAY. June 9, 1813.

Lord Eldon (Chancellor). He had before stated WHETHER A
COURT HAS JURISDIC­TION TO DIS SOLVE AN

some important features in this case, which rendered SC0TCH
r  9 m COURT

it proper to send it back for review—more particularly jurisdic- 
ias it introduced, or might introduce, that extremely 
Important question which had been lately under the English 
consideration of the Judges here, relative to the j linel81813 

effect of a Scotch divorce on an English contract 
of marriage ; and as this question arose in both 
cases, he thought it right to remit both. The cases, 
in fact, embraced a variety of important questions, 
and it would be desirable to have the deliberate 
judgment of the Court below on all of them.

Agent for Appellant, G rey, Gray’s-Inn.
Agent for Respondent, Campbell, Duke-street, Westminster.
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FROM SCOTLAND.
#

W i g h t —Appellant.
D ic k s o n s —Respondents.

L e a s e  of lime-works, with stipulation on the one side to 
furnish, and on the other side to take, a certain quantity of 
coals from particular collieries. The full quantity not 
raised by the lessor from the collieries in question.—The 
lessee cannot, oq account of this failure, resort to other col­
lieries for the whole of what he requires, hut only for the 
quantity he may want beyond the supply from the particu­
lar collieries.

S lR  JO H N  DALRYMPLE, of Cousland, desi- 
rous of making the minerals on his estate subser- 

. yient to each other, granted a lease to the Respond-

Feb. 22,1813#'

construct tion op a leas*.
\
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