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APPEAL FROM THE COURT OF CHANCERY.
»

C o w l e y  and others—Appellants.
M. W. H a r t s t o n g e —Respondent.

• \

J ohn H artstonge by his will clevises and bequeaths certain June 3, 18is.
real estates, and sums of money charged upon his nephew, v----- v —■ J
Sir H . Harstonge’s estates, &c. to trustees, on trust, to lav out c o n s t r u c -  

the residue of his personal property (after payment of lega- TI0N OF A 
cies) either in the purchase of lands of inheritance, or at ^ ^ t ^ t h e  

interest, as his trustees should think most J it and proper; e x e r c i s e  o f  a  
and then, upon trust, to pay the rents, profits, and interest, d i s c r e t i o n -  
to Sir H . Hartstonge, for life ; and after his decease, to a r y  p o w e r  

convey and assign the whole to the first and other sons of GIVEN t o  
Sir H. Hartstonge, in tail m ale; remainder to the daugh- TRUoTEES- 
ter or daughters of Sir H. Hartstonge, in tail general; re­
mainder to his niece, Ann Cummings, for life;* remainder 
to her first and' other sons in tail male ; remainder to his 
natural daughter, Anne Hartstonge, for life; remainder to 
her first and other sons in tail male; remainder to her 
daughters in tail general; remainder to his niece, Mary 
Ormsby, for life; with remainders, as above, to her sons 
and daughters; remainder to testator’s own right heirs, 
executors, and administrators. The trustees never acted.
Anne Cummings and Sir H . Hartstonge died without issue, 
and John Vesey, first son of Anne Hartstonge, became 
tenant in tail upon the death of his mother. John Vesey, 
and his children (infants) died, and his wife obtained ad­
ministration, and- claimed the personal fund as personal 
property, the same never having been invested in lands.
The next remainder-man claimed it as land; and the ' v
question was, Whether it was to be considered as land or 
personal property ? Decided, that it was to be considered 
as land, the discretionary power given to the trustees being 
limited by the intention of the testator, as collected from 
the whole of the will taken together.
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J O H N  Hartstonge, of the City of Dublin, the Re- Will of John 

spondent’s grandfather, by will, dated May 23, 1766, May 23^ 766.
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3 6 2 . CASES IN THE HOUSE OF LOED S

June 3 , 1 8 1 3 . after various bequests (and, among others, a sum of
5000/.) to' h is ' natural daughter Anne Hartstonge, 
devised and bequeathed to trustees, their heirs, ex-

CON STRU C­
T I O N  OF A

card tcTthb ecutors> an(l administrators, his lands of Camas, in

D IS C R E T IO N  
ARY P O W E R  
G IV E N  TO 
TRUSTEES.

e x e r c i s e  o f  a  the county of Limerick; an annuity of 1 50/. charged
on his nephew, Sir H. Haftstonge’s estate in the 
county of Limerick; his house in Limerick, a 
charge of 4000/. on his nephew’s estate of B ruff\ 
a charge of 2000/. on his nephew’s estate of Glen- 
duff, and whatever sums remained due to him­
self on a mortgage of Lord Fane’s estate, &c. 
in trust, in the first place, to pay the sum of 
5000/. to his daughter, an annuity of ] 50/. to his 
niece, Anne Cummings, for life ; and next followed 
that part of the will which gave rise to the present . 
question ;• v i^ —

“ Then, upon trusty to lay out the residue of the 
said two several charges of4000/. and 2000/. on my 
said nephew’s estate, herein before particularly 

“ mentioned, with all such further or other sum or 
“ sums of money as shall be due to me, by mortgage, 

judgment, or upon any other Security whatsoever, 
either in the purchase o f lands o f inheritancey or 
at interest, as my said trustees shall think most 

f t  and proper, (but without any risk or hazard to 
my said trustees, or either of them ;) and then,

"  upon this further trust, to pay the rents of the 
“ said lands of inheritance, so to be purchased by 

my said trustees herein before named, or the 
interest money of the residue of the said charges 

“ of 40t)0/. and 2000/.; and also the interest and 
“ produce of all other sums of money as shall be 
“ due to me, in manner aforesaid, if the same shall
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“ be laid out at interest; and also the residue of the 
“  said rents,' issues, and profits, of the said lands of 
“  Camas, and of the said House in Limerick, and of 
“ the_ said annuity or rent-charge of 150/. a year; 
“ and also the interest and produce of the said 
“  mortgage on the late Lord Viscount Fane’s estate, 

to said Sir Henry Hartstonge, for and during the 
“ term of his natural life; and from and after his

I  _ _  ~  ♦

“  decease, I appoint my said trustees, and the sur- 
“  vivor of them, and the heirs, executors, or admi- 
“  nistrators of such survivor respectively, to grant, 
“  convey, and assign tny said real estate, the said 
“ rent-charge,' or annuity, of 150/., my said house 
“  in Limerick, the said charges and mortgages, or 
“  such estate as shall be purchased for the same, (and 
“  all other sums due to me upon any other security 

whatsoever,) to the first, and every other son, of 
“  my said nephew, Sir Henry Hartstonge, lawfully 
“  to be begotten, and to the heirs male of their bo-, 
“  dies, severally and successively, the eldest of such 
“ sons, and the heirs male of his body being always 

preferred, and to take before the younger of such 
o “ sons ; and in default of issue male of n1y said nc- 

“  phew, Sir Henry Hartstonge, to the use of all* and 
“ .every the daughter and daughters of my said ne- 
“  phew, Sir Henry Hartstonge, and the heirs of her 
“  and their body and bodies, as tenants in common, 
“ and.not as joint tenants; and, for want of such 
“  issue, to my niece,* the said Anne Gumming, 
“  otherwise Hartstonge, for and during her natural 
“ life, with remainder to her first, and other sons, 

successively in tail male; and on failure of issue 
■“  male of my said niece, Anne Gumming, to my

VOL. I. 2  C/

ON APPEALS AND WRITS OF ERROR.

\

*

t

ses'
June S, 1813.

CONSTRUC­
T I O N  OF A 
W I L L ,  IN  RE­
GARD TO TH E 
EX ER C ISEO FA  
P IS C R E T I O N -  
ARY P O W E R  
G IV E N  TO 
TRUSTEES.

f
V

s

*

I

*

$

s
' \

4



I
«

r

June 3, 1813.
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said reputed daughter, Anne Hartstonge, for and 
during her natural life, \yith remainder to her

t

first and other sons successively in tail male. On 
failure of issue male of my said reputed daughter, 
Anne Hartstonge, to the use of all and every the 
daughter and daughters of the said Anne Harts­
tonge, my said reputed daughter, and the heirs of 
her and their body and bodies, as tenants in com­
mon, and not as joint tenants ; and in default of 
such issue of the said Anne Hartstorige* my said 
reputed daughter, to my niece, Mary Ormsby, 
otherwise Hartstonge, wife of Henry Ormsby, 
Esq. for and during her life, without the control 
or intermeddling of her husband, the said Henry 
Ormsby, or without his having' any manner of 
power over the same, or any part thereof; but 
that the receipt and receipts of the said Mary 
Ormsby alone, and no other, notwithstanding her 
•coverture, shall, from time to time, be good and 
sufficient for the rents, issues, and profits, of my 
said real and personal estate and fortune, with 
remainder to her first and other sons respectively, 
in tail male; and on failure of issue male of my 
said niece, Mary Ormsby, to the use of all and 
every the daughter and daughters of my said 
niece, Mary . Ormsby, and the heirs of her and 
their body and bodies, as tenants in common, and 
not as joint tenants; and in default of such issue 
of my said niece, Mary Ormsby* to my own 
right, heirs, executors, and administrators, for 
ever.,
“  And my will and intention is, that when my 
trustees shall invest my said personal estate in

CASES IN, THE HOUSE OF
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** lands of inheritance, that the present persons, 
“  whom I intend and make tenants for life thereto, 
€e shall, have, as they come into possession, power 
u  to make leases of such lands for three lives, or 
“  thirty-one years in possession, and not in re- 
“  version, and.at the full improved rent, without 
“ fine.’*

The trustees renounced the execution of the will, 
and administration with the will annexed was 
granted to Sir H. Hartstonge by the Prerogative 
Court. Afterwards, one of the trustees (the other 
having died without acting) assigned the whole of 
the testator’s trust property to Sir H. Hartstonge, 
subject to the trust.

Sir H. Hartstongc received a sum of about' 10,000/. 
in the whole, personal property of the testator, and 
paid the interest of her 5000/. to Anne Hartstonge’. 
He had, of course, after deducting the 5000/. be­
longing to Anne Hartstonge, an additional sum of 
about 5000/. in his hands, subject to the ulterior 
trusts of the will. The niece, Anne Cummings, 
died, without issue, before Sir H. Hartstonge; 
afterwards Sir H. Hartstonge died without issue, 
and without having invested the surplus money in 
lands, and the Earl of Limerick became his per­
sonal representative. Anne Hartstorige intermar­
ried with a Mr. Vesey, by whom she had one sori, 
John ; and, upon the death of her husband Vesey, 
she intermarried with Edmond Weld, by whom 
she had the Respondent, who was the eldest son by 
him, and several children. Anne Weld died; upon 
Which hen son, John Vesey, became entitled to an 
estate tail, in possession, in the testator’s real pro-

2 c 2 •
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June 3, ISIS.

CONSTRUC­TION OF A WILL, IN RE­GARD TO THE EXERCISEOF A DISCRETION­ARY POWER GIVElif TO TRUSTEES.

Surviving trus­
tee assigns the 
trust property 
to Sir Henry 
Hartstonge.

Death of Anne 
Cummings 
and Sir Henry 
Hartstonge, 
without issue: 
personal fund 
still uninvest­
ed in lands. 
Anne Harts­
tonge marries 
first A. Vesey, 
by whom she 
has a son, 
John; and, on 
the death of 
her husband 
Vesey, marries 
Edmond 
Weld, by 
whom she has 
Respondent.
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366 CASES IN TIIE HOUSE OF LORDS

June 3, 1813.

CONSTRUC­
T I O N  OF A 
W I L L ,  I N  R E ­
GARD TO T H E  
E X E R C IS E O F A  
D IS C R E T IO N ­
ARY POWER 
G IV E N  TO 
TRU ST EE S.

Death of John 
Vesey and his 
infant chil­
dren. Re­
spondent be­
comes tenant 
in tail under 
will.

Widow of 
John Vesey 
claims the per 
sonal fund as 
personal pro­
perty.

May 8,1804. 
Jiilf bv Re­
spondent.

July 15, 1805. 
!Ma$tnr of the 
Rolls dis­
misses the bill.

Dec. 13, 180(3. 
Decree of the 
Chancellor in

perty devised as aforesaid, and to the residue of the 
testator’s personal property, after payment of the 
5000/. specifically bequeated to his mother; and he' 
received 1000/., part of such residue, from Lord 
Limerick,

In  March, 1803, John Vesey died^ leaving the 
Appellant, Catherine, his wife, and one son and 
two daughters; all of whom died before the eldest 
attained the age of six years. JBy the death of John) 

‘ Vesey and his children, the Respondent, Matthew 
Weld, who assumed the name of Hartstonge pur­
suant to. the directions in the will, beeame entitled 
to an estate tail, in possession, in the testator’s real 
property, under the trusts of the will.

Catherine,, the widow of John Vesey, on his death, 
and that of his children, obtained letters of admi- 
nistration to them, and afterwards intermarried with 
James Cowley, wlio, in her right, claimed the 
above-mentioned residue of the testator’s personal 
fortune ; the trustees having, in the exereise of their 
discretion, suffered it to remain out at interest,* in- 
stead of.purchasing lands, ^

The Respondent filed his bill in Chancery against 
the Appellants, to have the money paid over to him, 
or laid out in the purchase of lands, to be settled 
according to the limitations in the will. After an­
swers, and issuesjoined, the cause came on to be heard

0

before the Master of the Rolls, who, after three
days’ hearing, dismissed the bill, and ordered the
costs to be paid out of the fund. The Respondent
appealed to the Chancellor, who reversed the decree
of the Master of the Rolls, and “ decreed that the * # <
“  Plaintiff (Respondent.) was entitled to have the

%
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“ money invested in lands, to be settled subject to June3,*i8is. 
“ the uses and trusts of the w i l l b u t  gave no costs N v"----*

°  , CONSTRUC-
thcreupon ap- ion o f  a.

W I L L ,  IN  RE­
GARD TO T H E

It was contended on the part of the Appellants, e x e r c i s e  o f  a
• « A 1 A D ISCRETIO N-

that the intention of the testator was, to give an ARY power. 
option to his trustees to lay out the residuum of his G*VE*[TO

* * rR U srE E S #
personal fortune in the purchase of lands, or at in- favour of the 
terest. This appeared most manifestly from the ResPond<;.nt- 
strong and emphatic expressions which the testator 
had used in his w ill: he devised and bequeathed to 
his trustees, their heirs, executors, and administra­
tors, his real and personal estate, “ To lay out the 
“ residue of the two several charges in his will spe- - 

cified, with all such further or other sum or sums'
“ of money as should be due to him by mortgage,
“ judgment, or upon any other security whatsoever,
“ either in the purchase o f lands o f inheritance, or 
^  at interest, as his said trustees shall think Jit and 
“ proper, but without any risk to them ?  Here the Argument for 
testator had in express terms given his trustees an uiaHheies- 
option, and invested them with the uncontrolled talor liad in 
power of laying out the residue of his personal pro- givtm trustees

perty either in the purchase of lands, or at interest; an̂ v'money 
and yet. it was contended, on the part of the Re- remain at

, * i , , , 1 , interest, or in-spondent, that although the trustees did not vest vestit in lands.

this residuum in lands* but, on the contrary, suffered
it to remain at interest, it was to be considered as
land, and not as m oney; but this construction was
equally repugnant to the letter and spirit of the wi l l ;
for if the testator had intended* that the surplus of
his personal fortune should absolutely be laid out in
£he purchase of land, for what purpose did he give

on either side. The Appellants 
pealed.

\
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June 3, 1813.

S 6 8

C O N STRU C ­
T I O N  OF A 
W I L L *  I N  RE­
GARD TO T H E

• /

EXERCISE OFA 
D IS C R E T IO N ­
A R Y  POWER 
G I V E N  TO 
TRU STEES.

*

T hat testator 
studiously 
made use of 
terms applica­
ble to personal 
property only 
to provide for 
the event of 
the money 
continuing 
personal pro­
perty.

a
6(

the trustees a discretionary power of laying it out 
at interest, which must be nugatory and inoperative, 
if this construction was to prevail ? This would be 
to make, and not to expound the testator’s will; a 
liberty that courts of justice had never assumed. 
That such was not the testator’s meaning might still 
further be inferred from the directions given to the 
trustees in a subsequent passage of his will. The 
testator directed his trustees “ to pay the rents of 
“ the lands of inheritance, so to be purchased, or the 

interest money o f the residue ̂ of the said charges, 
and also the interest and produce o f all such other 
sums o f money as should be due to him, i f  the 

“ same should be laid out• at interest, and also the• i

<f residue of the rents, issues, and profits, of the 
66 lands of Camas, and of the house in Limerick, 

and of the annuity of 150/., and also the interest. 
and produce o f  the mortgage on the late Lord 

** Viscount Fane's estate, to his nephew, Sir Henry 
“ Hartstonge, for life; and from and after his de- 
“ cease, the testator appointed his said trustees, and. 
“ the survivor of them, and the heirs, executors,
“ and administrators, of such survivor respectively, 

to grant, convey, and assign, his said real estate, 
said rent charge, the said house at Limerick, the 
said charges and mortgage, or such estate as 

“ should be purchased for the same, and all other. 
^  sums due to him, upon any other security what- 

soever, to the first and other sons of his said ne- 
(C phew, in tail general, with several remainders 
“  over. The testator also by his will provides, and 

declares it to be his express will and intention, 
H that all and every, or any person or persons what-

CASES* IN THE HOUSE OF 'LORDS
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t€ soever, who were in remainder to his said estates 
“  a n d fo r tu n e , by his said will, as they should come 
“  into the possession thereof, by virtue of the limi- 
u  tations aforesaid, should always bear' and take 
“  upon them the surname of Hartstonge, and no 
tc other; and use the arms belonging to his name, 
“  andv no other.” Here it was observable that the 
testator had made use of terms properly applicable 
*to personal property only, with a view evidently to 
provide, for the event of his trustees continuing the 
money at interest, upon the old securities; or laying 
it out at interest upon new securities. In the case 
of C u rlin g  v . M a y , a, sum of 500/. given to a trus­
tee, to be laid out upon a purchase of lands, or on 
good securities, for the separate use of. the testator’s 
daughter, her heirs, executors^ or .administrators, 
(who died before the money was vested in a pur­
chase,) was decreed to the administrator of the 
(laughter. The words of Lord Talbot, in that case, 
were very strong, and, as it was presumed, conclu­
sive, upon the present case. He observed, that it 
was originally personal estate, and then remained 
so; and th a t  th e C o u rt w ould  take i t  as i t  xvas 

fo u n d .< The decision of Lord Talbot was recog­
nized in the case of A m ler  v . A m le r . In that case, 
the testator bequeathed ** a sum of money to A to 
“  remain at interest, or to be by him laid out in 

‘ u real estates, and to go with other estates devised.” 
A, being tenant in tail of the real estates, disposed 
of the money by will. The Court inclined in favour 
of the disposition by will, upon (the ground, that A 
might have called for the money as absolute owner, •

ON APPEALS AND WRITS OF ERROR.
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37O . CASES IN THE HOUSE OF LORDS

June 3, 1813.

C O N S T R U C ­
T I O N  OF A 
W I L L ,  I N  RE­
GARD TO T H E  
E X E R C I 3 E O F A  
D IS C R E T IO N ­
ARY PO W ER 
G IV E N  TO 
TRUSTEE8.
Amb. 24U

% „

b u t i t  w as established  upon th e  option to  co n tin u e» 
i t  p erso n a l e s ta te . The Chancellor there observed, , 
that an option was given to the legatee either to lay 
out the money at interest, or in the purchase of 
lands; and surejy, in the present case, an election 
was given to the trustees, in the most unequivocal 
terms, to lay out the money e ith er  in the purchase 
of lands, o r  at interest. The case of E a rlo m  v. 
S au n ders would, as-it was apprehended, be prin­
cipally relied upon as an authority in favour of the 
construction contended for by the Respondent; buf 
that case was very distinguishable from the present; 
and even were it to be considered as an authority in 
point, it • had been over-ruled by subsequent deci­
sions. In that case, the testator directed his exe­
cutors ce to raise the sum of 400/. out of his personal 
f estate, and to pay it to his trustees, who should - 

lay out the same in the purchase of lands, or any 
“  other security or securities ; and that the lands so
“  to be purchased, an d  the security or securities on .

/

“ which the 400/. should be so laid out, should be 
made to, and settled on the trustees, their heirs 
and assigns, in trust and to the use of his wife for 

“ life, and after to such uses, and under such pro-

cc

a

€C visoes, conditions, and limitations, as his lands 
“  before devised were limited.” Here it was to be 

’ observed, that the executrix (who was the widow of 
the testator) died before the 400/. was raised out of . 
the personal estate, 'or paid over to the trustees, 
and consequently that sum never vested in them, 
and therefore they could not have exercised any 
discretionary power over it. Lord Hardwicke, ii*

p
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CONSTRUC­
T I O N  OF A 
W I L L ,  IN  
GARD TO T H E  
EXERCISEOFA 
D IS C R E T IO N ­
ARY POWER. 
GIVEN TO 
TRUSTEES.

giving judgment in that case, admitted, thattrus- Junes, 1813- 
tees had an election to change the rights of parties, 
if it was expressly given to them.

There was no doubt that a' power might be given WILL»IN *E"
* B O  GARD TO T H E

to trustees, to prefer one set of objects to another, e x e r c i s e o f a  

and that this might be done by giving them discre- 
tionary power to render the fund real or personal 
estate. This vvas clear from the case of Walker v. 2 yes< l70m 
Denne, Curling *0 . May, and Amler v. Amler*, _ _l t t _ 3 Vcs# 583#
The principle was recognized in Earlom v. Saun- Amb.24i. 
ders ; though, from the particular circumstances of 
that case, the principle was held not to be applica^ 
ble to it. The only questions therefore were, - 
1st, Whether the direction to the trustees conferred 
on them an imperative trust, or a discretionary 
power ? and, 2d, If  it conferred on them a discre­
tionary power, whether the fund must not now be 
considered as personal estate, either from legal pre­
sumption of its having been made such by an exer­
cise pf the power, or from its having been personalty ,
at the testator’s decease, and its being now too late 
to make it real estate by an exercise of the power ? ‘ .

Now, it seemed impossible to confer a discretion­
ary power of choosing between two acts more expli­
citly than by saying, that it should be lawful for '

*

the donee, or trustee of the power, to do one or the 
other of them, as he should think proper; and it 
was obvious, that the testator thought the fund 
might continue personalty through every stage o f ' 
the trust, and, in its final, determination, have the

* nature of personalty. The first appeared from the
* regular repetition* of his directions for the payment 
of the interest of the money. The second, from his

)
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Jane 3, 1813.

372

C O N STRU C­
T I O N  OF A 
W I L L ,  IN  RE­
GARD TO T H E  
EXERCISE OF A 
D I S C R E T I O N ­
ARY POW ER 
G IV E N  TO 
TRUSTEES.

Argument for 
Respondent.

CASES IN THE HOUSE OF LORDS
«

«

direction, that when the trustees were finally to di­
vest themselves of the fund, and make it over to the 
cestu i que t r u s t , becoming absolutely entitled to it, 
they should then assign to him th e m oney and th e  
sec u r itie s  f o r  m oney, and convey the land to him, 
i f  i t  should have been laid out in land. Then, 
from the length of time (above 40 years) during 
which the personal fund had been permitted to re­
main in that state, an exercise of the trustees’ di­
rection in favour of the personal quality of the fund 
must be legally presumed. I t  was submitted, that
it was now too late to exercise it, as the testator ex-

*

pressly directed the transfer of the fund to be made, 
on the death of the devisee of the life interest, to his 
issue. This was to be the completion of the trust, 
and the discretion of the trustee was therefore to 
cease with it.

On the part of the Respondent, on the other 
hand, it was contended, that the Chancellor’s decree 
ought to be affirmed, because money devised upon 
trust, to be invested in the purchase of lands of in­
heritance, was in equity regarded as real estate, and 
passed as such, although not so invested. As to
th e  option  here given to the trustees, either to pur-

*

chase lands of inheritance, or lay out the money at 
interest, the latter could only be construed to mean 
a te m p o ra ry  in vestm en t until lands could be pur­
chased, or, at most, until the death of Sir Henry 
Hartstonge, the first tenant for life, upon whose 
death a settlement was directed to be made in terms

1

which' manifestly shewed the testator had re a l  
e s ta te , and th a t  on ly , in contemplation. A l l  th e  
lim ita tio n s  in  th e  xvill d ir e c tly  app lied  to  land, an d

1 . •
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COXSTRUC- 
A

•were analogous to  the lim ita tion s o f  rea l e s ta te ;  June 3 , 1 8 1 3 . 
an d  i t  w as w o r th y  o f  rem a rk , th a t th ere  w as no li­
m ita tion  o?'.provision w h a tev e r  th rou gh ou t the w ill t i o n ' o t  

th a t  applied  to  th e  fu n d  as money ; b u t, on the con- y iLL>IN RE*
* r  '  . r  . j  . '  GARD TO T H E

t r a r y , a ll th e lim ita tion s o f  the w ill  expressly  ap - e x e r c i s e  or a  

p lie d  to  land , and a ll th e  rem ainders, even th e m ost arypower" 
rem ote , w ere lim ited  to  th e te s ta to r 's  k in dred . If  the GIVEN TO

.  TRUSTEES.
property was supposed to be personal estate at that
period, the limitations prescribed by the testator to v «
be made, would not only have been liable to be de- .. 
feated ; but, in the very probable event of a person, 
designated as a remainder man1 in tail, having then 
come in esse, and being the first to take, would a ll , 
have been void in the very moment of their crea-

1

tion. v In this respect, the case of E a rlo m  v . Saun- Amb. 241.

ders , was a direct authority in point; and th e case9

too , o f  Thornton v. Hawley bore m ost s tro n g ly  in- 10 Ve$. 129.
deed in confirm ation o f  th e p rin c ip le  la id  down by
L o r d  H a rd w ic k e . As to the pretence of John
Vesey having elected  to  take the f u n d  as person a l,
and thereby determined its real nature in equity, it
had no foundation in fact. He did no act evi-

1 * '

dencing even an intention of that kind; and if he 
had, his intention alone, as tenant in tail, would 
not Have been sufficient to defeat the right of the 
remainder men. The peculiar circumstances of the 
trustees having refused to act, and having assigned 
the funds and their trust to the first tenant for life, 
who vras also debtor to the testator’s estate for the 
principal part of the monies directed to be invested, 
and therefore had an interest in omitting to invest it 
in the purchase of land, would distinguish this case, 
if necessary, from others, in which an election in 1 .»

»
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374 CASES IN  THE HOUSE OF LORDS

Jane 3 , 1 8 1 3 .  the trustees, as to the nature of the investment, had

CONSTRUC­
T IO N  OF A

been thought to vary the equitable rule. And here 
the question did not arise between the real and, per- 

w i l l , i n  r e -  sona| representatives of a party who had a power
GARD TO T H E  1  1  J  r
e x e r c i s e ofa 'over the fund to alter its nature, but between a
D IS C R E T IO N ­
ARY POW ER 
G IV E N  TO 
TRUSTEES.

\
\

p e r f e c t  s tr a n g e r  in blood to  th e  te s ta to r , and to all 
the parties in the intended settlement, on the one 
side, and the testator’s g ra n d so n , to whom an estate 
tail was limited by the intended settlement, on the 
other. The Respondent has also taken the testa­
tor’s name and arms, and become thereby the, re­
presentative of his family, according to the direction 
of the will, and was admitted to be thereby entitled 
to such part of the devised property as was and con­
tinued to be real estate; there could be no doubt, 
therefore, that the decree appealed from, in giving 
the money in question as real estate to him, best 
effectuated the general intent of the testator.

9

S ir S . R o m illy  and M r .  H a r t  (for Appellants.) This 
was a mere question of construction. Where trustees 
were bound sooner or later to invest money in land, 
Courts of Equity would not allow their negligence 
to defeat the testator s purpose, or vary the rights 
of the parties, upon the principle of ̂ Courts of 
Equity to consider that as done which ought to be 
done. -But then that supposed that there were 
rights of parties. It was clear that the testator, who 
was the absolute owner, might give a pow7er to trus­
tees to vary the destination of the trust funds. The 

, question then was, Whether the testator.could.be
*  i

considered as having used language which, at the 
hour of his death, imperatively fixed on this money

N
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X

the character of land ? It was perfectly.clear, .upon June 3 , isis. 

the face of the will, that an option was here.left to v
1 . . CONSTRUCTthe trustees ; and where that was evident, neither on Tion of a

F 'inciple nor on decided cases had the Courts any
*  J  GARD TO T H E

authority to control it ? The testator might per- exercise of a
"  m v-? j. DISCRETION-*

haps have intended that the personal property ary'power, 
should go in the' same course of* limitations as the GIVENTG

* *  t TRRSTEES-
real 4 but the law did not permit this ; and Courts of 
Justice could only act on the language of the will 
according to the rules of law and .equity. N

Messrs. Richards and Leach (for Respondent.) A 
testator might give trustees an election, but it was not 
very probable, at least, that it should be given to 
strangers. The trustees here did not choose to act, , '
and there was no person to exercise the discretion, * 1

1

and, in such a case/ the Court would say that it 
would exercise the discretion, and do that which

1

. was most consonant to the intent of the testator. «

‘But even if the trustees had acted, they had no dis­
cretion, except as to time ; and they ought to have 
purchased land as soon as a proper purchase could be 
found. The case of Amler v .  Amler was totally 3  Ves. 5 8 3 . 

different from the present. That of Earlom v. Amb. 2 4 1 . 
Saunders was decidedly in favour of the Respond­
ent ; and that of Thornton v: Hawley contained 10 Ves. 1 2 9 . 

much matter applicable to the question of option, 
though not exactly such an option as this. The 
testator had no male issue, but was desirous to con-

*

tinue his name; and the object evidently was, .that 
the personal property should attend the succession.
•He gave his trustees a discretion to lay out the fund 
as circumstances and convenience required ; but .

1 1
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CASES IN THE HOUSE OF LORDS

this was perfectly consistent with fixing upon it tl i t  
qualities of land. The discretion was, to manage 
the property according to the intent. Suppose an 
unlimited discretion in the trustees, and that, if, 
called upon to invest the personal fund in land, 
they were to say, c We don’t choose i t w o u l d  that 
have been an answer to a Court of Equity on this 
/will ? ‘ No,’ the Court, would say; ‘ the testator 
must be supposed to have meant such a discretion 
as was consistent with the general purposes of his 
will, and the discretion must be exercised ac­
cordingly.’ ■ ' • _

I f  the trustees'had acted, as it was a principle of 
equity that what ought to have been done must be 
considered as having been done, it might be shewn 
here, that1 they acted contrary to the intent of the 
testator, and committed a breach of trust. But' 
they had refused to ac t; and who took the property 
instead ? Sir IT. Hartstonge; who, besides his in­
terest in keeping the debt unpaid, had another co­
gent reason for keeping the fund in the state of per­
sonal property. I f  he had a son born who only 
lived an hour, the whole of the personal property 
would have been his own. Suppose, then, a bill 
filed against Sir II. Hartstonge; the Court would 
have said, c You are in such a situation of interest 
that you cannot be heard, and the money must be 
invested in land.’ ' 1

S ir  S . R o m illy  (in reply.) I f  the question as to 
the extent of the discretion were doubtful, the 
cases cited, and arguments used for the Respondent 
would have great weight. But they went for nothing *

*
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G IVEN  TO 
TRUSTEES.

Where the testator, as here, said, in express unequivo- June s, 1813. 
cal terms, that his trustees should have the option, v J
By the ultimate limitation in the will, he gave the t i o n  o p  a

property to his own right heirs, execu tors, and ad- cardtothe 
m in is tra to rs , clearly supposing that even then the e x e r c i s e  o f  a

* * * ^  d i s c r e t i o n -
money might be personal property.! ’ This was di- a r t  p o w e r  

rectly contrary to the supposition, that it was the 
intention of the testator that some time or other it 
should be absolutely converted into real estate.
Suppose the limitations spent, and the question had 
been between the heir at law and next of kin ; by 
what legislative authority could Courts of Justice 
strike out these words, which established the claim 
of the next of kin ? The cases relied upon on the 
other side were inapplicable, or, in principle, di­
rectly in favour of the Appellants. Sir H. Harts- 
tonge stood in the place of trustees, and was willing 
to exercise the discretion; and he should be glad to. 
hear of a case where the Court had taken from 
trustees willing to act a discretion expressly given 
them. As to the Court compelling Sir H. Harts-. 
tonge, as against himself, to invest the money in 
land, he thought the Court would do no such thing.
The utmost the Court could do would be to say to 
him, * You don’t stand in a situation of perfect im­
partiality, and therefore we shall execute the trust 
but it did not follow that the Court would absolutely
invest the money in land. I t would merely, as

%

standing in the place of the trustees, exercise a 
sound discretion.

• «

Lord Eldon, (Chancellor,) after reading the ma- Observations, 

terial part of the will, ( vide ante,)  said, The ment.ud°

V
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CONSTRUC­
T I O N  OF A 
W I L L ,  IN  RE­
GARD TO T H E  
E X E R C IS E O F A  
D I S C R E T I O N ­
ARY POWER 
G IV E N  T O  
T R U S T E E S .

The Chancel­
lor’s decision 
light.

June 3 ,1813. question now was, Whether, considering the whole
will together, and the intention of the testator, as far 
as it can be collected from the will, this fund ought to 
be regarded as money, according to the decision»of 
the Master of the Rolls; or as land, according to 
the decision of the Chancellor. ' I t  appeared to him 
that the decision of the Chancellor was the right 
one, and that his decree ought to be affirmed, sub­
ject to certain directions in regard to costs.»

They had heard many cases cited at the bar, and 
Ifthe testator’s he thought he might say this, that if a testator

clearly manifested his intention on the face of the
%

will, that his trustees should have such a discretion 
as that contended for on the part of the Appellants, 
the Court would hot control that discretion. But 
where the trustees did not act*, Tie could not agree 
that the Court was precluded from looking at the 

, object which the testator had in view, in order to • 
ascertain with more exactness the meaning of his 

v  expressions, if otherwise at all doubtful. The 
QuestCon here question here was, What was to be done by the
t^be^ne by* ^ ourf> vvhere no discretion' at all had been exercised 
the Court, by the trustees;? In his opinion, the discretion, in
where the
trustees had
exercised no #
discretion.

•Discretion 
here purely 
personal in the 
trustees.

intention 
clearly mani­
fested on the 
face of the will 
to give unli­
mited discre­
tion to the 
trustees, the 
Court will not 
control it.

Discretion 
must he held 
to refer to the 
limitationsin 
th« will.

this case, was purely personal in the trustees: and 
then the Court had to consider what was a proper 
execution of the 'will, when the trustees had re­
fused to act, or to exercise any discretion on the 
subject. The testator gave his real and personal 
estate under the various limitations of this will, 
and to these limitations the discretion given to his 
trustees must be held to refer. Now, what was his 
intention? He meant that the real and personal 
estates should go to the same persons. I t  was very^

i
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true; the nephew, if he had a son born, though he J u n e s , isis. 
died the hour, after, might say, that, as the trustees 
had exercised no discretion, the money should be 
considered as the estate of the son dying intestate ; 
but the trustees might come in and say, c No; we, 
in the exercise of our discretion, determine* that it

CONSTRUC­
T I O N  OF A 
W I L L ,  IN  RE­
GARD TO T H E  
EXERCISBOFA 
D IS C R E T IO N ­
ARY PO W ER

shall be invested in land, and considered as such, GIVKNTO
9 9 TRUSTEES

that it may go according to the limitations in the 
w i l l a n d  the very occurrence of such a circum­
stance as the above might be a good reason for their 
interposition.

They had, then, three points to determine
1st, Whether this money was to be considered as Three point9

i . i to be deter-personal property or as land. mined.

2d, Whether the testator did not mean that the • *
discretion given to his trustees should be exercised 
according to his general intent and meaning; and,

3 d ,  Since the trustees had done nothing, whether 
the Court ought not now to act, and do what was 
most fit and proper to be done.

JHe thought that, taking the whole case into view, 
it could not be determined that this was personal 
estate ; for if the discretion had not been exercised,
it remained to be exercised. This case depended 
on its own peculiar circumstances and the language 
of the testator in his will. He thought the judg­
ment of the Chancellor right on the principal 
point; but he s^ppeared to him to have mistaken the . 
course of the Court in regard to costs. The ques­
tion was a fair one, and therefore the Master of the 
Rolls had taken a more proper view of this point, 
in directing the costs of all parties to be paid out of 

v o l . r. > 2 D

Chancellor’9 
decree right in 
the principal . 
point, but 
wrong as to 
costs.
Question a fair<V
one, and costs 
to be paid out 
o f the fund.

v
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D ISC R E T IO N  
ARY PO W ER  
G IV E N  TO 
TRUSTEES.

Ju n e s , 1813. the fund. I f  they agreed w ith  h im , therefore, the"
ju d g m en t o f  the Court below  m ust be affirmed as to

CONSTRUC- i  v _ *
t i o n  o f  a th e  principal po in t, but varied in regard to costs.
g a r d ' to^ h e  Lord Redesdale. A fter considering the grounds 
e x e r c i s e o f a  o f  the other cases,* he had no hesitation  whatever in

concurring in  the opinion that had ju st been g iven i 
T h e  argum ent at the bar in  favour o f  the A ppellant 
w as, that the trustees had a discretionary pow er, 
and that, i f  th ey  never exercised that pow er, then  
th e fund m ust be considered *as m on ey . T h at, 
how ever, was certainly never th e in ten tion  o f  the  
testator; for, upon that princip le, i f  the trustees 
had died in  his life-tim e, th e  fund could  have been  
n o th in g . else than m on ey . I n  th e  exercise o f  the  

Evidently the discretion g iven , it  was ev ident th e testator in tended
theTê tator̂  ^  that th e m oney should so m e tim e  or other be in ­

vested in  land ; and w here, unider such eircum - t 
stan ces, an option was allow ed, it  m ust be under­

vested inland sfc°0(l w ith reference to the testator’s in ten tion , un­
less w here the words were so express and clear, that 
thejdesign  to give an absolute uncontrolled discretion  
could  not be m isunderstood. T h e  case o f  Earlom v . 
Saunders was exactly  o f  the sam e nature, and to  
th e  sam e effect, as the present. T h e  keeping the  
property as m oney w ould clearly defeat the in ten ­
tion  o f  the testator. B u t  there was another ana­
logous case, w hich  had not been noticed  at the  
b a r ; that o f  Johnson v . Arnold. L ord H ardw icke, 
in  that case, observed that it was a very b lundering  
w i l l ; but the in ten tion  was that the property in d is­
pute should go in a course o f  lim itations, and, 
therefore, that the w ill ought to be so construed.

that, at some 
time or other, 
the money 
should be in-

Johnson v. 
Arnold, 1 Ves.
169.

6
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This case, to use a familiar expression, went on 
all fours with the case of Johnson v. A rn o ld  ; except 
that this was a clearer case.

The time given here was evidently intended to 
enable the trustees to lay the money out in the 
mean time, without risk or hazard, until it should 
be convenient to invest it in land. The intent was, 
that it should be laid out either in the purchase of 
lands of inheritance, or at interest, as should be 
thought most fit and proper. Fit and proper for 
what ? For executing the trust, and intent of the 
will, unquestionably. Then the trustees were bound 
to consider all the limitations of the will, and give 
effect to them, and were therefore bound to lay out 
the money in land, as they could not give effect to 
the limitations without so vesting it.

But an argument in opposition to this had been 
founded upon an expression at the close of the will, 
“  to my own right heirs, executors,” &c. That 
expression, however, in his opinion, told rather the 
other way. The meaning was, that, if all the limi­
tations should fail in the lifetime of Sir IT. ITarts- 
tonge, there could be no further cause for investing 
the money in land; and that, therefore, the real es­
tate might’be left to go to the testator’s heir at law, 
and his personal estate to his personal representative. 
The previous limitations, however, were hot appli- 

. cable at all to personal estate, and the desire of the 
testator, that it should go along with the real estate, 
clearly proved his intent that it should be invested 
in land; so that the conclusion drawn from the 
words above mentioned appeared to lead precisely 
the other way.

2 D 2

June 3, 1813.

CONST RUC­
T IO N  OF A 
W I L L ,  IN RE­
GARD TO T H E  
EXERCISEOFA 
D ISCRETIO N ­
ARY POW ER 
GIVEN TO 
TRUSTEES.

Trustees 
bound to con­
sider all the li­
mitations in 
the will, and 
to give effect ' 
to them.

\
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June 3, 1813.

CONSTRUC- 
« T I O N  OF A 

W I L L ,  I N  RE­
GARD TO T H E  
EXERCISE OF A 
D IS C R E T IO N ­
ARY PO W E R  
G IV E N  TO 
TRUSTEES.

Extravagant 
extent of dis­
cretion con­
tended for by 
the Appellant.
Intention of 
the testator 
that tire per­
sonal and real 
estate should 
go on together 
in the pre­
scribed course 
of limitations.

As no discre­
tion had been 
exercised, the 
matter was 
still in sus­
pense.

But the extent to which the discretion was at­
tempted to be carried on the other side was quite 
extravagant. I f  the trustees, and their representa­
tives, might defer the exercise of their discretion as 
long as they pleased, then the question might al­
ways be kepi in suspense, and nobody could claim 
the property, either as land or money. At any 
rate, the discretion in the present case was never ex­
ecuted, and the matter was in suspense at the time of 
filing the b ill; and therefore it devolved upon the 
Court to say what was fit and proper to be done. The 
testator did not, mean that Sir II. Hartstonge should 
have the personal estate, and that the real estate 
should go On in the prescribed course of limitation, 
but that both should go on together. The trustees 
having done nothing, it was for their Lordships to 
say what ought to be done. The Master of the 

, Rolls had said that this money was to be consi-. 
dered as personal property; the Chancellor had 
said that it was to be considered as land : it re­
mained now for their Lordships to determine the 
poin t; for, as no discretion had been exercised, the 
matter was still in suspense. I t  was difficult to be­
lieve that such a discretion should have been in­
tended to be given to the trustees as to enable them 
to alter the rights of the parties. At all events, it 
was the clear intention of the testator, in the pre­
sent case, that the money should go along with the 
real estate ; dnd therefore he was decidedly of opi­
nion that the judgment of the Chancellor (P on son by) 
was right.' But in regard to the costs, the Chancel­
lor had acted* contrary to the course of the Court; 
All the parties to  the suit were nesessary parties..
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Lord Limerick acted as trustee, and it could not be 
said that he should not have his costs; and the 
other parties were necessary for the indemnity of 
the person who held the fund quasi trustee.

The case was upon the whole a very^clear one,
notwithstanding the keenness with which the argu-

»

ment at the bar had been urged in favour of the/ °
Appellant.

' L o r d  C a rlto n  concurred in the above view of the* i
case. The Chancellor’s decree tended to effectuate 
the purpose of the testator. The great object of 
the testator was to create a succession of estates

. i

ta il; and for that purpose his intention clearly was, 
that the personal estate should accompany the limi­
tations of the real property. As to the case of 
E a rlo m  v . Saunders, there was nothing in the will 
there to point out the main object of the testator, 
so that this was a much stronger case. In the pre­
sent case, it was clear that the discretion was to be 
executed in the most fit and convenient manner, ac*
cording to the intention of the testator.

.  %

->

0

Ordered and adjudged, That the decree com? 
plained of be affirmed, so far as it reverses the de­
cree of the Master of the Rolls, save as to the matter 
of costs; and that, with respect to the costs, the

according to the decree of the
Master of the Rolls.
• ■ *i

Agents for Respondent, F orbes and P ocock.
Agent for Appellants, J . P a lm er .
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same should be paid
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