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•When Road Trustees under an act of parliament do not 
follow the terms of the act in entering upon the grounds of 
individuals, they have no right to say that the compensation 
and damages shall be estimated by the jurisdiction created 
by the act, and the party injured has a right to insist upon 
having them ascertained by the ordinary tribunals.

And it seems that under such circumstances the trustees can­
not insist upon the ground being estimated according to its 
value at the time of their wrongful entry, but that the 
estimate may be taken according to the.improved value of 
the ground at the time when the valuation comes to be 
made, by the authority and under the direction of the 
ordinary tribunals, acting with the consent and at the suit 
of the injured individual; apparently on the principle that, 
as the trustees have not adopted the proper* measures to 
acquire a right to the ground by force of the act, the right 
remains with the individual till the recompense or price is 
thus ascertained.
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. W i l l i a m  K N O W L E S , o f  K ir k to n  o f  S k e n e  in

1 7 8 8 , p u rch ased  a sm all lan ded  p rop erty  in  th e  

n e ig h b o u r h o o d  o f  A b erd een , w h ich  had b e lo n g ed  to



I

$

the city, and in 1780 obtained a charter from the March 13, 
Dean of Guild, in whose name it had been held, in July 5̂ 1815̂  
which there were clauses reserving to the magistrates r o a d  

of Aberdeen the right to make a new road through TRUSTEES* 
the property, to be marked and laid out within seven 
years from October 7 , 1 7 8 8 . The right to make 
this road therefore expired in 1795. In 1801, an 
act of parliament was obtained for making new roads 
in the county of Aberdeen ; and the trustees, instead 
of following up the steps required by the act, by 
attempting to come to an agreement with Knowles, 
or in case no agreement could be made, by applying 
to the Sheriff to summon a jury to value the ground,
& c. proceed ed  in an o th er  m anner. T h e  D ea n  o f  
G u ild  presented  a p etition  to  th e  o th er  tru stees, w h o  
acted  as ju d g es  in  th e ir  character o f  J u stices  o f  th e  
P ea ce  and C o m m issio n ers  o f  Supply , praying au ­
th ority  to  lay  o u t a road in term s o f  th e  a b o v e-m en ­
tio n ed  reserved povyer w hich  had expired , and th a t  
w h e n  m ade it m ig h t be considered  as t h e 'K in g ’s  
h ig h w a y . T h is  w as gran ted , and th e  D ea n  and  
tru stees  proceeded  to  m ake th e ' road. In terd icts  
w ere ob ta ined  from  th e  Sheriff, bu t w ere d isregarded, 
an d  th e  road w as com p leted . T h e  m atter  was th en  
b ro u g h t before th e  C ourt o f  ̂ Session by bill o f  su s­
p en sion  o f  th e  sen ten ce  o f  th e  ju s t ic e s , and by su m ­
m o n s o f  dam ages aga in st th e  trustees.

K n o w les  agreed to  accep t o f  com p en sa tion  and  
d a m a g es, and therefore th e  C ourt found it u n n ec e s­
sary to  g iv e  an op in ion  as to  his r igh t to  obstruct th e  
road and h o ld  th e  grou n d . T h e  L ord  O rdinary  
l A rm adale) o n  February 12, 1805, pron ou n ced  an
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in ter lo cu to r , f in d in g  th at th e  tru stees  h ad  n o t pro-> 

ceed ed  a cco rd in g  to  th e  a c t , and th a t th e  c o m p e n ­
sation  and d am ages m u st th erefore  b e  a scerta in ed  
and  d eterm in ed  by th e  C o u r t, u n le ss  th e  parties  

c o n se n ted  to  a rem it to  th e  S h e r if f  to  su m m o n  a  

ju ry  for th a t p u rp ose. T h e  parties a g reed  to  th e  
rem it, and  an order by c o n se n t to  th a t .e ffe c t  w as  
m ad e by th e  L o rd  O rdinary. K n o w les , h o w ev er , 

afterw ards in s isted  th at th is  c o n se n t  w as g iv e n  b y  

h im  o n  th e  u n d ersta n d in g ’th a t th e  verd ict w as to  b e  
reported  to  th e  C o u r t, ‘and  th e  cau se  fin a lly  d eter ­

m in ed  t h e r e ; b u t th e  o th e r  parties in sisted  th a t th e  
v erd ic t o f  th e  ju ry  m ust, b e  final o n  th e  su b jec t, and  
w o u ld  n o t' p roceed  w ith  th e  rem it o n  an y  o th e r  
term s. T h e  L ord  O rdinary, th erefo re , reca lled  th e  

c o n se n t  ord er, and rem itted  to  D r . C o v en try , p ro ­
fesso r  o f  a g r icu ltu re , to  en q u ire  and  report u p o n  th e  

d a m a g es . T h e  report fo u n d  7 0 8 /.  d u e  to  K n o w le s ,  
and  th e  tru stees  o b jec ted  to  it , ch ie fly  b ecau se  th e  

v a lu e  had b een  tak en  a c c o r d in g  to  th e  im p roved  

s ta te  o f  th e  g r o u n d , as it  s to o d  in  1 8 0 7 , in stead  o f  
it s  b e in g  tak en  a cco rd in g  to  th e  sta te  o f  th e  g ro u n d  
in  1 8 0 2 , to  w h ic h  it  w as an sw ered  th a t th e  tru stees  
had  n o  r ig h t at all to  th e  g ro u n d  till D r . C o v en try  

ex a m in ed  it . T h e  L ord  O rdinary and  th e  C o u rt  
{ fir s t  d iv is ion ) fin a lly  d ecern ed  in favour o f  K n o w le s  
for  th e  sum  reported  d u e  w ith  in tere st, and  th e  

tr u stee s  appealed .
F o r  th e  A p p e lla n ts  it w as argu ed  th a t th e  d am ages

o u g h t  to  h ave  b een  ascerta in ed  by a ju ry  in term s o f
th e  a c t, and th at th e  d am ages w ere v in d ic tiv e , in as-

%

m u c h  as th e  va lu e  w as estim a ted  a cco rd in g  to  th e
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im proved  sta te  o f  th e  grou n d  in 1 8 0 7 . K n o w les  March 13, 

h ad  co n sen ted  to  th e ir  b e in g  ascertained  by a ju ry , July 1815j 
and  o u g h t n o t to  b e p erm itted  to  resile. ROa d

F o r  th e  R esp o n d en t it  w as co n ten d ed  th a t th e  TRUSTEES* 
pow er o f  h av in g  th e  dam age ascertained  by verd ict 
o f  a ju ry , depended  so le ly  o n  th e a c t ; and as th e  
tru stees had n o t p roceed ed  accord in g  to  th e  act, th e

s _

dam ages w ere to  b e  ascertained  by th e  C ou rt in  th e  
ordinary m ann er as i f  th e  a c t had never b een  passed .
A s t o  th e  c o n se n t , it  had n o t  been su ffic ien tly  e x te n -  

» sive  to  in c lu d e  th e  w h o le  q u estion  ; and as th e  parties  
differed ab ou t it , th a t cam e to  n o th in g . A s  to  th e  
valu e b e in g  tak en  in 1 8 0 7 , th e  tru stees, w hen  th ey  
en tered  u p on  th e  g ro u n d  in  1802 , had acted  w ith o u t  
any lega l a u th o rity , and had n o  r ig h t to  th e  grou n d  
till 1 8 0 7 , w h ich  w as therefore th e  proper tim e  for  
estim a tin g  th e  value.

J u d g m e n t— th at th e  appeal be d ism issed , and th e  
in ter locu tors com p la in ed  o f  affirmed.
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