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shop the bill was made payable would pay the same, May17,1816.
but that the Plaintiff in error would himself pay the “——~——

BILL OF EXe

amount of the bill at that house or shop. CHANGE.~—
ERROR.
Judgment affirmed, with 134/. costs. May 17, 1816.
' Judgment.

Agent for Plaintiff in error, BaRRoW.
Agents for Defendant in error, WHITE and DowNEs. .

SCOTLAND.

APPEAL FROM THE COURT OF SESSION,

Hiceins—Appellant.
LivinesToNE and others— Respondents.

CERTAIN of the trustees under an act of parliament for Aypril 4, 1814,
making a road, the fund provided by the act being neither July 1, 1316.
sufficient nor available for the object until the completion “—=— ="’
of the road, raise money on their personal credit to carry ROAD TRUS-
on the work, and afterwards bring an action against the TBES"‘PE"'I-
other trustees who had attended any of the meetings for i(:ff' LIAB
payment of an equal proportion each of the whole expense
of the road, or at least for a proportion of the expense au-
thorized at the meeting or meetings which they attended.

Held at first by the Court of Session that the mere fact of
presence at meetings did constitute a. primd facie ground
of personal liability, and that the ornus lay on the Defenders
to show, if they could, facts and circumstances exempting
them from that personal liability. But on an appeal to, and
a remit by, the House of Lords, held that the mere fact of
presence at meetings did not constitute a primd facie
ground of personal liability, and that the orus lay upon
the Pursuers to show acts beyond mere attendance done by
the Defenders to render them personally liable ; and there-
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fore the defences of those trustees, against whom nothing
was alleged and proved except the mere fact of presence at
meetings were- sustained ; but as to those trustees who
signed contracts,* they were held personally liable for a pro-
portion of the expense of such contracts as they signed;
and this judgment-afirmed’in Dom. Proc.

Dicente Lord Eldon, (C.) That when trustees confined them-
selves to the act of parliament and the application of the
parliamentary funds, they were not personally liable; but
that this also rested on strong principle, thatas the trustees
must know whether there are funds to carry on the work,
when they' contract with those who do not know, they shall
be considered as representing that there are funds, and shall
be bound to provide funds to pay the contractors.

v
"'—*——.

IN 1702, an act of parliament was passed for
making a new road from Edinburgh to Glasgow,.by
Bathgate and Airdrie, and the principal proprietors
of land 1n those parishes of the counties of Lin-

~ lithgow and Lanark, through which the road was

to pass, together with the provosts or chief magis-
trates of the cities of Edinburgh, Glasgow, and
Burgh of Linlithgow, and sheriffs depute of the
counties of Linlithgow, Lanark, and Edinburgh,
were nominated trustees for carrying the act into
execution. The trustees were authorized to hold
their first meeting on the first Saturday of June
1702, and half yearly meetings, at which all orders
for 1ssuing or borrowing money, for assigning the
tolls 1n security, and for erecting side bars, were to
be given. The trustees, or any five or more of them,
or persons appointed by any five or more of them,
were empowered to levy certain tolls and duties.
Some proprietors more immediately interested in

the object of the act had subscribed a sum of 36507,
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towards carrying it into execution ; of which sum, April 4,1814.
after the expenses of obtainming the act of parha- July 1, 1816.
. . \——Vﬁj
ment had been defl'ayed, 30001. l'emalned appllca- ROAD TRUS-
. TEES.—PER~
ble to the purposes of: the .road, and the trustees | *5F°%
were empowered to raise this money from the sub- sity.
scribers, their heirs, executors, and administrators ;
the same to be paid out of, and until paid to remain
a lien upon, the tolls and duties. The trustees were Power to bor.
also empowered to borrow 10,000/. on the security ., -

on security of
of the tolls; to enter into contracts for making and the tolls.

repairing the road, and to assign the proper powers
and a proportion of the tolls to the contractors.
Private parties were to be recompensed for the
ground taken for the road, out of the tolls or the
money borrowed on the credit thereof; and the
money raised by toll, and borrowed as aforesaid, was
to be applied first, in defraying the charges of ob-
taining the act; then in defraying the expenses of
erecting toll-houses and turnpike gates, and of col-
lecting the tolls, of repairing the roads, and of ma-
nagement ; after which the money was to be applied
in paying the interest of the debt, and extinction of
the principal, &c. -

" From previous estimates 1t had been concluded
that the sum of 3650/. subscribed, and the 10,000/.
to be borrowed, would have been adequate to the
object. But this conclusion turned out to be erro- Two other

. acts for the
neous, and two other acts were passed, the one In e road.

1705, the other in 1798, by which the trustees were
empowered to raise an additional sum of 30,000/
on the credit of the tolls, and the expense of the
road when completed amounted to 29,400/.

. Meetings and
Several meetings were held under the act, and proceedings,
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April 4, 1814. committees were appointed to contract for making
July 1,1810. 1 ridges and parts of the road, and contracts were
roap Trus- accordingly entered into, which were afterwards ap-
sous— ek proved and ratified by general meetings. The first
" LITY. tangible fund for carrying these operations into

effect was the money subscribed, there being no tolls

"on which money could be borrowed, until the road
Appellants  should be completed. The Appellant’s constituents,
consniene”  who were the trusteeschiefly interested, then obtained

chiefly inter- 3 cash-credit from the Bank of Scotland for 2000/,
ested 1n the . . q-
voad, provide. for which they granted a bond, binding themselves
g‘;‘;ﬁ{éf the ¢ not only as trustees, but also each of us for our-
‘¢ selves, bind and oblige us conjunctly and several-
¢ ly, our heirs, executors, and successors whom-
“ soever, to content and pay, &c.” Additional sums
were borrowed by the Appellant’s constituents from
individuals, to whom they granted bonds, by which
‘ they bound and obliged themselves, conjunctly and
‘“ severally, their heirs, executors, and successors
‘“ whatsoever, to content and repay the same” to the
Tolls assigned lenders. From these funds the road contractors, and
to them in . .
security. proprietors whose grounds wereoccupied or damaged,
were paid, and the Appellant’s constituents, on pay-
ment of the subscriptions and the advance of these
sums, were, from time to time, declared creditors on
. the tolls by regular meetings of the trustees.
Contracts, The committees appointed by the body of the -
trustees, upon entering into contracts with road-
makers, masons, &c., bound themselves only as trus-
tees, while ‘the contractors bound themselves, their
heirs, executors, successors, and representatives, as
in the contract with one Creelman, who was made

“ to bind and oblige himself, his heirs, executors,
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‘¢ successors, and representatives whatsoever,” to
complete the road, &c., while the committee “ bound
‘“ and obliged themselves, and the whole other trus-
¢ tees upon the said road, to make payment, &ec.”

When the road was completed, the Appellant’s
constituents, who had advanced, for the purposes of
the trust, the money borrowed on their own personal
credit, paid up the balances due to the contractors,
-land-owners, and others, who had claims against
the trustees, taking from these persons assignments
of their claims, and then conveyed the whole to the
Appellant, who, in their behalf, raised an action in
the Court of Session against all the other trustees
whose names appearcd in the minutes of the proceed-
ings as having attended any of the meetings, con-
cluding to have it found that the other trustees were
bound to relieve the Appellant’s constituents of a
proportion of the whole expense of the road ; and
should be decerned to make payment 'of 1000/. each,
or such sum as should be found to be the propor-
tion, &c. 'T'he object of the action was to have all
the trustces, who had attended any of the meetings,
found personally liable with their whole fortunes for
a proportion of the whole expense, or at least for a
proportion of the expense of the contracts, &c.,
authorized, approved, or in any way sanctioned, at
such meeting or ineetings as each had attended, and
so lable, per capita, or each for an equal part,
without distinction as to their acts, or the interest
they had 1n the concern.

The cause came before Lord Craig (Ordinary)
on Feb. 14, 1798, who ordered memorials, and

reported the cause to the Court. The Court, on
VOL, 1V. 2 A
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Dec. 12, 1799.
Interlocutor,
that presence
at meetings
made the trus-
tees person-
ally riable.

May 14, 1800,

»~
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Nov. 15, 17ég, appointed counsel to be heard in
their presence ; and, before hearing, appointed the
pursuers.to give in a special condescendence of the
grounds on which they meant to support their
claims against the different Defenders, together with
copies of the obligatory clauses in the contracts, and
the bonds for the money borrowed. The Court, on
Dec. 12, 1799, pronounced the following inter-
locutor : ¢¢ The Lords having heard the counsel for
“ the parties, resumed consideration of the cause,

¢ and advised the same, they find it proved by the -
‘“ minutes rcferred to, that the trustees assembled at
‘“ meetings held under the act of parliament for

‘“ making the road in question, appointed commit-
‘¢ tees of their number, with power to enter into con-
¢ tracts and agreements relative thereto, in con-
¢ sequence of which, and of the contracts and agree-
‘“ ments thus entered into, a great expense was
‘ incurred, which made it necessary to borrow con-
¢“ siderable sums of money upon the credit of the
‘“ tolls, and upon the private credit of the Pursuers’
“ funds ; that the Pursuers are entitled to a propor-
¢ tional relief from the other trustees, called as
¢ Defenders in this action, who were members of
‘¢ these meetings, and as such either gave their con-
‘ currence in appointing committees with power to
‘ contract as aforesaid, or afterwards homologated
‘ and approved of those contracts and.agreements
‘“ entered 1nto for carrying the said resolutions of
“ the said general meetings into execution, and
* remit to the Lord Ordinary to proceed accord-
“ ingly.” .

The cause having come back to the Lord Ordi-

\
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nary, his Lordship ordained each of the Defenders
to state, in ‘a special condescendence, the particular
circumstances by which he alleged he did not fall
under the findings of the interlocutor of the Court.
Before any further proceedings below, the cause was
appealed, and on June 26, 1802, the House of Lords
made the following order :—¢ It 1s ordered and
‘“ adjudger by the Lords Spiritual and Temporal, in
“ Parliament assembled, that the cause be remitted
‘“ back to the Court of Session to review the inter-
‘“ Jocutors complained of, of Dec. 12, 1709, and Feb.

‘“ 18, 1800, generally, and to find from which of

‘¢ the Defenders, and in respect of what particular
‘“ sums as to each of them, the Pursuers, and which
‘ of them, are entitled to proportional relief, and by
¢ reason of what acts each such Defender became
‘ personally liable, and in what sums the Defenders
“ are respectively liable to contribute to such relief;
‘“ and 1t i1s further ordered and adjudged, that the
‘“ interlocutor of the Lord Ordinary of May 14,
‘“ 1800, be, and the same is hereby, reversed.”

The state of the case, under these judgments,
appears to have been this; that the Court of Session
at first thought that the circumstance of presence at
a meeting was primd facie evidence of personal
liability, and that the onus lay on each particular
Defender to show, if he could, facts and circum-
stances exempting him ; but that the House of Lords,
on the contrary, thought that mere presence was not
primé facie evidence of personal liability, and that
the onus lay on the Pursuers to show other facts and
circumstances by which each of the Defenders
incurred that liability.

| 242

(
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j’iqril‘l, 18161. The Lord Ordinary, to whom it was remitted to
w apply the judgment of the House of Lords, accord-

ROAD TRUS- ingly ordered special condescendences to be given
somrrrian. in, by the Pursuers, against each Defender. By
LITY. consent of the parties eight of the cases were ‘selected,
the decision of which, it was hoped, would govern
the rest, and in these cases the condescendences
Distinction in were given in. Sir Alexander Livingstone, and Mr.
the cases of

Livingstone  Flamilton of Westport, had not only attended meet-
and Hamilton. jngs. but had been members of committees, and
signed some contracts for making parts of the road
and building bridges, and also references with land-
owners, to settle the compensation for ground taken
for the purposes of the road ; in which they bound
themselves, their heirs and successors, .to pay the

sums that should be awarded.
Lord Polkem-  Lord Polkemmet’s name was inserted in the
ﬂ?iaﬁ?gf minutes as having attended two meetings, which
Other Respon- guthorized some works, approved of othe.rs, aqd
presenceat  agreed to references. His property lay chiefly 1n
meelings. the line of a rival road; and, though on public
grounds He did not oppose the objects of this trust,
he took no active part in promoting them. He
attended one meeting for the purpose of supporting
a proposition that the road should be carried along
the north side of a certain bog, instead of the south
side, he having understood that the former line
would be more beneficial to the public ; but the
. south line was ultimately preferred. His design,in
attending the other meeting, was to represent
against what he conceived to be an improper prac-
tice adopted by the trustees, of demanding toll from

those who merely crossed their new road. Sir Wil-
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liam Cunningham, Mr. Hamilton Colt, Mr. Bucha- April 4, 1814.

nan of Ardinconnel, and the father of Mr. Nisbet July1, 1816.

of Cairnhill (Mr. Nisbet, being, it was contended, roap rrus-

liable as representing his father), had merely attended [7%° —%5°
a meeting or meetings where conimittees were ap- riTy.
pointed to contract, and contracts approved. IMr. Russel's case.
Russel, of Andrew’s Yards, had gone to the door

of the room where a meeting was holding, to speak

to one of the trustees on a matter of private business ;

and being seen at the door, a trustee proposed that

his name should be put down as having attended,

upon which, without entering the room, he stated

that he did not mean to attend, and had never

attended any-of the meetings. His name, however,

was inserted 1n the minutes, and this was the only

cround of personal liability as to him.

After answers, &c. the Lord Ordinary reported the Interlocutor,
cause to the Court; and the Court, on Nov. 13, 1807, Nov.i3,1807.
pronounced an interlocutor, ¢ finding that no acts
‘“ had been condescended upon sufficient to render
‘¢ the Defenders hable.” On advising petitions Interlocutor,
against this interlocutor, with answers, the Court %ﬁf‘:’ f;}l,ﬁos’
altered their previous interlocutor so far as to ¢ find fignfd con-
‘ that Sir Alexander Livingstone, and Mr. Hamilton f:ll'cpil?sl:nal]y
«« of Westport, were personally liable, in relief to the (25 secusas
‘ Pursuers, for such contracts or deeds as they seve- merely attend-

. - ed meetings.
“rally signed, but to no further extent.” From
these interlocutors the Appellant, Higgins, brought
his appeal against Sir Alexander Livingstone, and
Hamilton of Westport, in so’ far as they had not
been found liable to the extent of the demand made
by the Appellant, and against the rest generally.

For the Appellant, Higgins, it was contended that
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April 4, 1814. the trustees must have known that the only tangible

July 1,1816.
e

ROAD TRUS-
TEES.,~—~PER-~-

SONAL LIABI-

LITY.

fund was the 3000/. subscribed, and that no money:
could be borrowed on the credit of the tolls until
the road should be completed, and the expense in-
curred, and that no contractor would undertake any
of the operations on that security ; that, under these -
circumstances, it was optional to every person to
accept the trust or not; that such asaccepted might
have kept clear of individual responsibility by pay-
ing the contractors and land-owners with money bor-
rowed on the credit of the tolls according to the act,
or, if this could not be done, by giving up the trust ;
that the trustees did, in fact, occupy the ground, lay
open inclosures, and enter into contracts, knowing
that no money could then be borrowed on the credit
of the tolls, and without any stipulation that the land-
owners and contractors should accept the security of
the future tolls for their payment; and that, there-
fore, the trustees themselves became personally
liable, and each of them liable for an equal propor-
tion of the whole expense, or at least of that which
he authorized by attendance at meetings where the
undertakings were ordered, in consequence of which
the expense was Incurred ; that many of the opera-
tions had been sanctioned by the trustees before any
money was borrowed on the individual credit of the
Appellant’s constituents ; and, that on the same prin-
ciple on which Livingstone, and Hamilton of West-
port, who had, as members of committees, signed
obligations, were personally liable, the great body of
trustees who appointed the committees, and sanc-
tioned their proceedings, ought also to be personally
liable, because the Mandatory, acting within the
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limits of his instructions, and having his acts sanc- ?plril 4,18%4.
. . . o uly 1, 181
tioned by the Mandant, cannot be individually |

liable without the right of recourse against the Man- roap Trus-

. TEES.—PER~
dant | SONAL LIABI-

The fo]lowmo reasons, taken from the case of ritv.
Buchanan of Aldmconne] are a summary of the
arguments for the Respondents

1st, The Respondent did not bind himselfin any
written instrument to pay a share of the expense of
making the road in question; and neither in virtue of
the act “which they obtained, nor of any general
principle, were the Appellant’s constituents, or
others, entitled to impose any personal liability upon
the Respondent.

2d, When the Appellant’s constituents originally
expended their money in making the road in ques-
tion, they did not act under the belief that the Re-
spondent was bound by law or contract to relieve

them out of his private property.

~ 3d, The only pretext in virtue of which the Ap-
pellant’s constituents claimed to be relieved by the
Respondent is merely this, that he attended three
road-meetings. But that circumstance certainly
cannot prove that he attended in any other character
than as a trustee, or bound himself personally, and
his heirs and executors, to do any thing not sanc-
tioned by the act of parliament under which the
meeting was held. The deeds of the majority might
bind him as a trustee, but not as an individual, and
there is no evidence that he bound himself in this
last character.

4th, The meetings, attended by the Respondent,
acted merely in an oflicial capacity, as trustees under
a turnpike act, Abundance of funds for the execu-
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tion of the project, authorized by the turnpike actin
question, were put into the hands of this and other
meetings by the Appellant’s constituents, who were
interested in forwarding the work ; and the meet-
ings,or general body of trustees, acted properly, when
they lent the sanction of the authority delegated to
them by the legislature, for the purpose of carrying
into effect an useful public work. By giving their
sanction to the lawful operations of the Appellant’s

. constituents, the general body of trustees could incur

no personal responsibility. The meetings sanc-
tioned contracts and other transactions merely in the
character of trustees. The Appellant’s constituents
were the only parties who bound their heirs and

executors In any transaction.
5th, The demand 1s most unreasonable, that the

Respondent shall repay to the Appellant’s constitu-
ents a share of the expense of passing the turnpike
acts, and which just amounts to a demand that, after
they voluntarily subscribed sums for a public pur-
pose upon the security of tolls, the money shall be
repaid by their neighbours instead of themselves.

O6th, Were this action of the Appellant’s to be
attended with success, i1t would prove nearly impos-
sible to find trustees to execute any turnpike act,
and nearly the whole of the landed proprietors in
Scotland, or their descendants, would find themselves
involved in the most perplexing and intricate law-
suits about questions similar to the present.

It was questioned at the bar, though the point
was not much insisted on, as both parties had admit-
ted the evidence below, whether the mere circum-
stance of a trustee’s name appearing on the minute
book, in the list of those stated to be present, was,
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of itself, legal evidence of his having been actually
present, as the name might have been inserted by
mistake. As to Livingstone, and Hamilton of
Westport, who had lodged a cross appeal, it was
contended for them that they ought to have been ex-
empted on the same principle, on which the other De-
fenders had been found not to be individually hable ;
for a member of a committee, acting as such, bound
not himself but his constituents, who authorized him
to act ; and, if the great body of the trustees were not
individually hable, it followed of necessity that those
ought to be exempt who acted under their appoint-
ment and by their authority.

The case of Horsleyw. Bell, (n.) 1 Bro.Ch. Ca. 101.
was cited at the bar for the Appellant, in which the
commissioners under an act of parliament for carry-
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ing on a navigation, as 1t was called, at Thirsk, in

- Yorkshire, were held personally liable for orders
which they had not signed. But it was answered that,
in that case, there was an unqualified personal order,
that it was a case of personal profit to the commis-
sioners, and that all the commissioners had signed
some orders probably recognising the rest. o

Sir S. Romilly and Mr. Abercrombie for the
Appellant ; Mr. Adam and Mr. Leach for the
Respondents. o

Lord Eldon, C. (after stating the previous pro-
ceedings). When the cause came first before this
House, 1t was attended by two noble Lords (Roslyn
and" Alvanley) since dead, who felt this to be a
matter of infinite importance, and found it very dif-

July 1, 1816.
Judgment.
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ficult to say that a trustee, by the mere act of going
Iinto the room at the time when a meeting was held
there, should be personally liable for all that was
done at that meeting ; and even that, if the meeting
homologated or sanctioned the proceedings of pre-
vious meetings, and matters arising out of them, he,
because he happened to be present at that meeting,
should be personally liable for the whole. I might
mention one or two instances, connected with these
proceedings, to enable your Lordships the better to
sift that principle, and judge of the extent of its
operation. Suppose a man, nominated a trustee in
the act of parliament, had gone, as Russel did,
into the room, or to the door of the room, to ask for
a friend, and had been seen, and his name put down,
as the clerk puts down the name of a peer attend-
ing whether he votes or not, he would be personally
liable for all the proceedings though he took no
part in them. And so in the case of a magistrate
of a burgh, nominated a trustee during his office,
if he had gone into the room at the time of holding
a meeting, only one day before the end of his year of
office, though he went for no other purpose than to
inquire about the health of a friend, he would be in
like manner personally liable.

No case decided in this country applicable to the
present has been found, except that of Horsley .
Bell,* C. C. Feb. g, 1778, of which I have been

* The case, asstated in 1 Bro. Ch. Ca. (n.), 101, was this. Bill
filed by Plaintiff, the undertaker of a navigation at Thirsk, in
Yorkshire, against the commissioners (named in the act of par-
liament for carrying it on) who had signed the several orders.

Three questions were agitated at the bar : 1st, Whether the De-
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furnished with an accurate note by my friend (Mr. July 1,1816.
Cowper) who sits near me. On the authority of ———

ROAD TRUS- ,
one noble Lord, that case was not very satlsfactorlly TEES.—PER-

decided. But if it is to be understood in this JONAL IASE

limited sense, that the commissioners in that case pyke of

] : ; Queensberry.
were personally liable, not only as to orders which Sepeenterd-

they signed, but also as to those orders which, 101.
though they did not sign them, they recognised by
other orders which they did actually sign ; ¢hat is
different from attaching personal lability to the

mere circumstance of presence at meeting, or going
into the room.

As to the general lhability of parllamentary trus-
tees, if 1 were to give an opinion, I would say that
when persons act under a parliamentary trust, and
state themselves as so acting, they are not to be held
personally liable. But this also, I think, rests on When partia-

. . ! t trus~
strong principle, that as the trustees must KNOW (ees wio must

. know whether.
whether there are funds to answer the purpose, they, there arefunds,

when they contract with others who do not know, contract with
act as if representing that they had a fund applica- those who do

fendants were personally liable, they contending that they were
exercising a public trust, and that the credit was given to the
undertaking itself, and not personally to them, and that the
remedy was therefore in rem; 2d, Whether all who had been pre-
sent atany of the meetings, and had signed some, but not all the
orders, were liable as to all the orders, or only as to those which
they had respectively signed: 3d, Whether the Plaintiff was
right in filing his bill in this Court, or his remedy was merely at
common law. Ashurst and Gould, justices, and the Lord Chan-
cellor, giving their reasons seriatim (for which see Brown), held

the affirmative of all these propositions, Decree affirmed in D,
Y., March 23, 1787.
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July 1, 1816. ble to the object, and are then personally bound to
~————" provide funds to pay the contractors.
ROAD TRUSe . .
TEES.—PER- When this case was here before, the House must
tire A% have been of opinion that the mere circumstance of
not know,  presence at a meeting of trustees did not subject
i‘,‘SZ oo Pro® those so attending as individuals to contribution, or
pay the con- payment of the tradesmen ; for the fact of presence
tractor. ! 3
was then before the House, by means of the minutes
and names put down, as fully as it could, in this case,
be brought under your Lordships’ view : and the
House could néver have thought proper to remit the
cause, 1f the Lords had been of opinion that mere
presence at meetings did subject the trustees to per-
sonal liability. And then, when one considers the
difference between giving orders for the execution of
any particular work, and the fact of a person merely
coming into the room while a meeting on the subject
of the trust 1is there held, it would be going a great
way to say that a person, so coming 1n, should be
personally liable for every thing done at the meeting.
A person may come in for the purpose of stating his
- opinion upon a particular point, as Lord Polkemmet
did with respect to the question whether the line of
road should be carried along the north side, or along
the south side, of a certain swamp or bog; and having
given his opinion on that point, he leaves the room :
and then, when he 1s no longer present, for the mi-
nutes do not distinguish between those who con-
tinued present and those who went away, certain
contracts are made at that meeting; and if, merely
| because the meeting gave its authority to these con-
/ tracts, he is to be held personally responsible, it is

3
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one of the hardest doctrines that can belong to the July 1, 1816. .
execution of a public trust of this-kind. —
Then this House made the following order: ¢ It 223;’,1';‘;11
“ is ordered and adjudged by the Lords Spiritual 772" =i
‘¢ and Temporal, in Parliament assembled, that the jyne26,1802.
¢¢ cause be remitted back to the Court of Session to Remit.
‘“ review the interlocutors complained of, of Dec. 12,
“ 1700, and Feb. 18, 1800, generally, and to find
¢ from which of the Defenders, and in. respect of
 what particular sums as to each of them, the Pur-
‘ suers, and which of them, are entitled to pro-
¢ portional relief, and by reason of what acts each
¢ such Defender became personally lable, and in
“ what sums the Defenders are respectively person-
‘¢ ally liable to contribute to such relief.” When the
House made this order it was perfectly cognizant of
the minutes, and if the House had meant to hold that,
because A. B. and C. were at such meetings, and at
such periods, that was sufficient to fix them person-
ally, the House should have said so at the time, and
not have sent the cause back again to the Court of
Session, as the minutes were then before the House.
I would here observe that even at these Scotch
meetings, where they have larger powers than are
given in this country, though, if the trustees confine
themselves to the act of parliament, and the applica-
tion of the funds provided undertheact, they are enti-
tled by a majority to bind the rest; yet, if they enter
uponthe consideration of what doesnot strictly belong
to the execution of their duty as trustees, the ma-
jority cannot bind the others; and then, if the ma-
jority contract, before theycan bind the minority they
must show certain acts of homologation or approba- g
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July1,1816. tion, by which each is—not made liable in' the ex~
~—~—"ecution of the trust—but personally pledged.

ROAD TRUS- . . .
TEES.—PER- Now. the manner 1in which the remit has been

tire. 4% applied is this. The Lord Ordinary, to whoin
the cause was remitted by the Court of Session,
to give effect to the judgment of the House of
Lords, appointed the Appellant to" state in separate
condescendences the facts, in virtue of which each
of -the Respondents was alleged to be liable,
and the extent of the liability. Condescendences
were accordingly given in, and the acts, in virtue .
of which the personal liability was incurred by
~each, and the extent of that liability were stated ;
and, as to this second point, the Appellant’s
constituents -persisted in maintaining that each
trustee who approved of any part of the road,
~ was liable for a proportion of the expense of the whole
road. This was wonderfully large. But they say
this, You knew that, though the road was allotted into
parts or districts for the facility of contracting, the
whole roadunder the trust was truly and in fact only
, oneroad; and therefore, when you authorized the ex-
pense of a part, you authorized the expense for the
whole, It would be difficult however to bind any
person by such reasoning as this. And then they
contended that each of the Respondents was liable
for a proportion of the expense of every undertak-
ing, of which, as a member of a meeting or other-
, wise, he had authorized the performance.
Actsin conse- . . . .
quence of Sir Alexander Livingstone was at a variety of
;;2:1?;1}:: Re- meetings, was_a member of committees, and signed
were alleged contracts. Lord Polkemmet was present at two

tob SOT=~ . . ‘
a(l)ly Tiable, meetings, which, among other acts, authorizeda com-
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mittee to contract for one division of road, approved July 1, 1816.

of a contract for another, and entered into refer. “~————~
ROAD TRUS-

ences, by which a great expense was incurred, and, 1gps—pegr- -

the number present being given, his share was SoTALLIABE

assigned. There is a very able paper on the part of

Lord Polkemmet, and it represents his ignorance of

the expenditure ; that in attendmg the meetings he

had two particular objects in view, and left them

when these were disposed of ; that the meetings

were distant a year and a half from each other ; that

he took no part in the business beyond the particu-

lars mentioned; and that the demand was a surprise

upon him. Sir William Cunningham was present at-

two meetings : Mr. Buchanan was present at three

meetings ; and as to him they relied upon an answer
written by him to a letter from their agent, which he

however sufficiently explains.
Now, without troubling your Lordshlps with a
further statement of paltlculals, the result is that,
with the exception of the cases of Hamilton of
Westport, and Sir Alexander Livingstone, the cir-
cumstance from which the hability is contended for
1s, that the parties were present at certain meetings ;
and the case of Nisbet i1s remarkable, as he was said
to be liable as representing his ancestor, because .
. that ancestor was present at a meeting.
Then the question here, as I take it, 1s this; whe-
ther, when you consider your own remit, it is possi-
ble to say that this last judgment of the Court of
Session has miscarried. It is one thing to say that
I shall content myself with a condescendence, al- -
leging the mere fact of presence, and another
thing to say that, at such meetings, A.B. and C.
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July 1, 1816. took such parts, with a view not to subject them omn

" account of mere presence, which appears to have

ROAD TRUS~ . . .

Tees.—rper- been negatived by the remit, but in consequence of

tire P some acts done by them. And though presence is
not primd facie sufficient, if it had been shown that
a trustee was there, and had done so and so, as in the
case of Sir Alexander Livingstone, that would have

‘, met the 1dea of your Lordships. But I cannot

" " think that the meaning of the House was, that the
circumstance of mere presence at a meeting or meet-
Ings should make a trustee personally lable.

/ Nov,13,1807.  After further considering the case, the first judg-

:;;ee‘:]‘;f]‘};z;n ment was this. ¢ On report of Lord Craig, having
¢ advised the memorial for the Pursuer, with the
‘“ counter memorial for John Hamilton Colt, Esq.,
“ and whole cause, together with the remit from the
‘“ House of Lords, the Lords find that no acts have ¢
‘“ been condescended upon sufficient to render John
‘“ Hamilton Colt liable in payment of the sums
‘“ demanded, or in relief to the Pursuers; therefore
“ recall their interlocutors of Dec. 12, 1799, and Feb.
18, 1800, appealed from ; sustain the defences _
¢ pleaded for the said John Hamilton Colt; assoilzie
¢ him from the conclusion of the action, and decern,
‘“and find no expenses due; appoint the con-
‘“ descendences, answers, replies, and duplies given
‘ 1n before the Lord Ordinary to be withdrawn from
¢ process, and make no part of the proceedings.”
A similar 1nterlocutor was pronounced in the case of
each and every of the Defenders. A petition was
presented by the Appellant, complaining of the
interlocutor as applicable to the case of Sir Thomas
Livingstone, one of the Defenders, in which the
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merits of the cause were fully argued; and short July 1, 1816.
petitions were presented against the other Defend- ——~—

i ) ] ROAD TRUS=-

ers, referring to the argument contained in that tees.—eer-.
. . o« o SONAL LIABIe~

against Sir Thomas Livingstone. LITY.

Upon advising these petitions, with answers, the Marchs,150s.
following interlocutor was pronounced of this date : g;;ig&%u&rm
““ The Lords having resumed consideration of this
¢ petition, and advised the same, with the answers
“ thereto for Sir Thomas Livingstone, and the com-
‘“ mon agent 1n the ranking of Sir Alexander Living-
‘¢ stone, his father’s creditors; and having also re-
““ sumed consideration of the several petitions for the
¢ Pursuer against Sir William Augustus Cunyngham,
“ the Honourable William Baillie of Polkemmet,
¢ John Hamilton Colt, Willlam Hamilton, Andrew
“ Buchanan, George More Nisbet, Defenders, alter
¢¢ their interlocutors reclaimed against, in so far as
‘“ to find that the deceased Sir Alexander Livingstone
“ was personally liable, and that the said William
“ Hamilton is also personally liable in payment of
¢ the sums demanded, and in relief to the Pursuer
“ for the expense of such contracts or deeds as they
““ severally signed, but to no further extent; and to
‘“ that extent they find the Pursuer entitled to have
“ decreet cognitionis causa against Sir Thomas
‘“ Livingstone, and remit to the Lord Ordinary to
“ proceed accordingly ; but guoad witra adhere to
‘ said 1nterlocutor, and refuse the prayer of the seve-
“ ral petitions against these two Defenders ; and as
‘“ to the whole of the other Defenders above named,
‘¢ the Lords adhere to their interlocutors reclaimed

‘“ against, and refuse the prayer of the respective
‘ petitions, &c.”
VOL, 1V, 2B -
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July 1,1816.  Now it appears to me that this judgment pro-;
——— ceeded on this principle ; that, if you state in your
.‘,‘3;‘;’1‘;‘;;- condescendence and prove no more than the mere
torp CHAP coming Into the room, or presence at a meeting, that
is not sufficient to render a trustee personally liable :

but, on the other hand, if they made themselves

~ parties to the contracts, so as to pledge themselves
personally to the other parties with whom they con-

tracted, or so as to be considered as between them-

selves and those with whom they so contracted, as
undertaking that there was a fund sufficient to

answer the purpose, that then they were individually

liable: and that accounts for the distinction made

between the cases of Sir Alexander Livingstone and

Hamilton of Westport, and the others: and then

the personal liability of these two must proceed, not

on the circumstance of presence at the meetings, but

on the acts and deeds done by them, the contracts

, which they executed, and the evidence that they
The mere fact concurred. As to the others, nothing was alleged
ebnene s but the mere fact of their going into the room while
f:ﬂg‘re:‘ﬁ;" the meetings were held, and by the former judgment
trustees per-  Of this House that was considered as not sufficient to
wonallyliable. *ind the parties personally. And to be sure, nothing
could be harder than that Russel, who went into the

room, or to the door of the room, while a meeting

was holding, merely to ask for a friend, should be

personally hable for any contract there entered into;

or harder than that if a person in office went, once

during the year of his office, into a room where a

meeting was holding, he should, on the mere evi-

dence of these minutes that he was present, be con-

sidered as therefore personally liable,
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This does not break in at all on the principle that

they might be liable personally if they homologated
what had been done. But the condescendences and

case carry it no further than mere presence at meet-
Ings. r |
I propose, therefore, that the interlocutors com-

July 1, 1816.
ROAD TRUS=-
TEES.—PER-~
SONAL LIABIe
LITY.

plained of be affirmed generally as they stand.

Judgment of the Court below gffirmed.

Agent for Appellant, = CAMPBELL.
Agents for Respondents, Sporriswoonk and RoBERTsON.

TR

"¢ SCOTLAND. . .|

APPEAL FROM THE COURT OF SESSION.
MAvuLE—Adppellant.
- MauLE—Respondent.

]

S « ¢ } . ) .
SuBMissioN and decreet arbitral in 1782 between A. and B. ;

-

. of the submission, and letters of one of the arbiters,

the latter taking burden upon him'for his son C., a minor,
whose interest was concerned. B.’dies in 1789, and C.
comes of agetin 1794, and does various acts under the

decreet arbitral, believing it to be a lond fide submission .

and award. In 1809, C. discovers the uncorrected seroll
- from
which it appears that the arbiters had not been left to the
free exercise of their own judgment on the matters referred
to them, but had been bound down by a previous agree-
ment or compromise between the parties; so that the trans-
actionwas In reality an agreement to be camed into execu-
tion under the colour of an award. Held by the House
of Lords, reversing the judgment of the Court of Session,

2 B2

| SRRV
Aprll 9,4 !
May 10, 1816.
\-——\'/-J

DECREET AR-

BITRAL
(AWARD),
NOT VALID AS
SUCH, IF
USED AS A
CLOAK FOR A
TRANSAC-
TION OF A
DIFFERENT
NATURE.



