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Agreeing in these findings of the Lord Ordinary
and the Court, I think the result under this instru-
ment 1s such as they have found 1t to be; and it
appears to me that other passages in this instrument
lead to the same result. I propose therefore to find
that, under the particular circumstances mentioned
in the Lord Ordinary’s interlocutor, and adverting
also to the whole of the circumstances as they ap-
pear in this instrument (I am anxious to have these
words introduced), the word members, as used in

this deed, does not include the institute—and that The word

the judgment should be affirmed.

Judgment AFFIRMED.

SCOTLAND.

-

-

APPEAL FROM THE COURT OF SESSION,

Rircuie—Adppellant.
MacGisTRATES OF CANONGATE and
others .

} Respondents.

¢ o o © o @ o 0 @& o ¢ o o
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THE magistrates of ' Canongate, upon a certificate on oath
. by a physician, that the life of a debtor, confined in
their gaol by the Appellant, was in imminent danger,
permitted his liberation from the gaol to some house with-
in the burgh, on his giving bonds with two sureties to
conform to the conditions of the act of sederunt, 1671,
by residing in some house within the burgh, and on no
account going beyond the jurisdiction of the same, and
returning to prison on recovery of his health, or when

required, under penalty of paying the debt. A parti-
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cular house within the burgh was assigned for the fesi-
dence of the debtor; but he never was tT;ere, and was fre=-
quently seen at his house in Surgeons’ Square and other
places' without the burgh, apparently in good health.
The Appellant commenced an action against the magis-
trates for the debt, on the ground that the debtor’s re-
siding out of the jurisdiction of the burgh of Canongate
was an escape, which made the magistrates liable. The
Court'below decided in favour of the magistrates; and

~ this decision was affirmed in the House of Lords, both
on the general ground that the circumstances'were not
such as rendered the magistrates liable under the act of
sederunt, and also upon certain specialties in this case.

The Lord Chancellor stating, that he would have had some
difficulty in saying that the magistrates were not liable
on the ‘general ground, if the construction, as to this
point, to be put on the act, had not been, in some
measure, settled by the decisions in the cases of Forbes v.
Magistrates of Canongate, and -Fordyce v. Magistrates
of Aberdeen in 1792.

——-*—-——_

A

"T'HE matcrial facts of this case were these :—on
the 6th July, 1808, Wight was imprisoned for debt
(300/.) 1n the Canongate gaol by Ritchie, and after
the lapse of the requisite time, Wight commenced .
a process of cessio bonorum against his creditors.
This was opposed ; and Wight, after being confined
about five months, on the 13th Dec. 1808, presented
a petition to the baillies of Canongate to be liberated
under the act of sederunt, 1671, which was accom-
panied by a certificate from a physician, that the
life of the prisoner was in imminent danger from
the confinement. The physician having sworn to
the truth of the certificate, copies of the petition
and deposition were served upon Mr. Ritchie; and,
no answer or objection having hcen made, the
magistrates, on the 15th Dec. 1808, pronounced an
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® 'y . . ’ e a3 .‘
interlocutor of liberation in the usual form, viz.: Junecoy, ™

““ The baillies having considered this petition, with '®!7:
‘ the deposition of the physician and execution of ;;,p1r17y or
¢ service, admit protestation against the aforesaid N ontES OF |
¢ Mr. Alexander Ritchie, writer to the signet, for rizerariox
< l h I OF DEBTORS
non-appearaunce, anc answermo the same. N yNDER ACT
‘ vespect of the physician’s deposmon, grant warrant OF SEPERUNT,
< > h
to th.e keepers o.f the tolbooth of Canongate 0 Dec. 15, 1808,
‘“ permit the petitioner’s liberation therefrom, -to Interlocutor

¢ some house within the burgh, for the recovery of Ef, ]t'y}):ré]:ﬂ?es
“ his health, pursuant to the act of sederunt, 14th of Canongate
¢ June, 1671, on his lodging with 'the clerk a bond
¢ to restrict and conform himself agreeably to the
¢ conditions and limitations of the said act, and to
‘“ return to prison on the recovery of his health,
or when required, under penalty of payment of
“ the debt for which he is detamed in prison, as
#¢ also to indemnify and freely keep the burgh and
““ magistrates, of all damages, costs, or expenses,
‘“ whatever, anent the premises.” |

Of the same date, a bond of caution was granted Bond of
by Archibald Wight, and by John Craw, writer to “**"*™
the signet, and John M¢Tavish, writer in Edin-
burgh, as his sureties. After reciting the aforesaid
petition, the deposition of Dr. Mitchell, and the
interlocutor of the magistrates, the bond proceeds
thus: “ We the said John Craw and John M¢Tavish
¢ judicially enact, bind, and oblige ourselves and )
‘“ our heirs, jointly and severally, in the burgh court
‘“ books of Canongate enacted, that the said Archi-
‘“ bald Wight shall, during his temporary release-
“ ment for the recovery of his health, restrict and

% conform himself agreeably to the terms and con-

{4
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June 27, ¢ ditions of the said act of sederunt, by residing in
18'70 L4 .
—___ ‘‘some house within the burgh, and on no account

ciasiity or ¢ going beyond the jurisdiction of the same; and
T onces o ¢ immediately on recovery of his health, or when
LiseraTION €€ required, shall return to and surrender himself
unDeR et prisoner within the said tolbooth, under the
6o noNTs, ¢ penalty of forfeiting and paying the debts for -
i ‘“ which he stands imprisoned and arrested, amount-
‘“ ing to sums between. two and three hundred
“ pounds sterling money ; as also to indemnify, free
¢ and harmless keep, the magistrates and burgh of
¢ Canongate, of all costs, damages,.or expenses
‘“ whatsoever, in, by, through, or anent the pre-
“ mises : and the said Archibald Wight enacts and
“ binds himself and his heirs, not only duly to per-
‘“ form the premises on his part, by a strict observ-
“ ance of the conditions and limitations of the said
¢ act of sederunt, and returning to prison upon re-
“ convalescence, but also to relieve and freely keep
¢ his said sureties, and their foresaids, of all loss
“ and damage whatever in the premises: and all
‘“ and each of us do hereby subject ourselves to the
¢ jurisdiction of the Canongate, and nominate the
‘¢ court-house thereof as a domicile whereat either
““ of us (being for the time resident without the said
¢ jurisdiction) may be legally summoned and
‘“ charged to the performance of the premises or any
¢ part thereof.”
Wight was accordingly liberated swithout objec-
tion; and ten days after this liberation, viz. on
Dec.24.1808. 24th Dec. 1808, he was found entitled to the benefit
Interlocutor,

finding the . Of the process of cessio bonorum by interlocutor of
the Court of session. On the 19th of January,
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1809, Mr. Ritchie applied .by his agent, Mr.
Grant, and obtained a copy of the bond of caution
granted by Mr. Wight and his sureties to the ma-
gistrates, on his liberation. When this copy was
furnished, the assistant clerk of the Court of Canon-
gate, who 1s keeper of the prison records, desired
Mr. Grant to say, ¢ whether he wished Mr. Wight
‘“ to be returned to prison ;” and told him that a me-
morial was ready to be presented to counsel for ad-
vice on the part of the magistrates. Mr. Grant in
reply desired that nothing might be done till he
gave notice, and declared that he, on the other
hand, would take no step without giving previous
notice to the magistrates.

In Feb. 1809, Mr. Ritehie, having borrowed the
caption from the Canongate gaol, reclaimed against
the interlocutor 1n the process of cessio bonorum ;
and ultimately the cessio was refused, both by the
Court of Session and House of Lords; and on the
8th of May, 1809, intimated to the magistrates of
Canongate, under the form of a protest, that they
had suffered Wight to escape, and were liable in
payment of the debt. On the 12th May, Wight
surrendered himself, but was not then received, the
gaoler not thinking that he had power to receive
him without having the caption in his possession.”
On the 13th May, Mr. Ritchie returned the caption,
and Wight was re-incarcerated ; but on the 24th

May, 1800, he was again liberated in terms of the
act of sederunt.

In the mean time Mr. Ritchie, on the 10th May,
1809, raised an action against the magistrates, set-
ing forth in the summons, ¢ that by an act of

’
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““ sederunt of the Lords of Council and Session,
‘“ dated 14th June, 1671, 1t is enacted, that hereafter
‘“ 1t shall not be lawful to the magistrates of burghs,
‘“ upon any occasion whatsoever, without a warrant
‘“ from His Majesty’s Privy Council, or the Lords
‘“ of Session, to permit any person incarcerated In
“ their tolbooth for debt, to go out of prison, except

, “ only in the case of parties sickness, and evtreme

o)

“ danger of life, the same being always attested
‘“ upon oath under the hand of a physician, chirur-
“ geon, apothecary, or minister of.the gospel In
‘ the place; which certificate shall be recorded in
‘ the town court books; and in that case, that the
‘“ magistrates allowed the party.only liberty to re-

'~ “side in some house within the town during the
“ continuance of his sickness, they being always an-

‘“ swerable ‘zhat the party escape not, and upon his
¢ recovery to, return to prison: and the Lords de-
¢ clare, that -any magistrates of burghs, who shall
¢ contravene the .premises, shall be liable in pay.
“ ment of the debt for which the rebel was incar-
¢ cerate. T'hat'notwithstanding the said Archibald
““ Wight was so incarcerated in manner foresaid, yet
¢ true 1t is.and of verity, that George Rae, fish-
¢ hook-maker, Canongate, and Joseph Brown, baker
‘“ there, baillies of the said burgh thereof, the Right
“ Honourable Wilham Coulter, Lord Provost of the
‘““ city of Iidinburgh, Peter Hill, John Turnbull,
‘““ Archibald Campbell younger, and Alexander
‘“ Manners, Esq. baillies of the said burgh, suftered
“ the said Archibald Wight to escape out of prison,
‘ without payment of the debt above specified, or

¢ a charge to set at liberty to that eflect; and that
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the said Archibald Wight has accordingly, for

many months past, being going at liberty 1n per-
fect health, and residing without the jurisdiction

“ of the burgh of. Canongate; whereby the said

€<

magistrates, not only as magistrates, but also thejf

‘“ themselves personally, and their heirs and repre-

(44

M 19

sentatives, and also their successors in office, are
liable to the said Alexander Ritchie in payment

“ of said debt, interest, and expenses.

(44

€C

c¢
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And concluding, ¢ that it ought and should be

found and decclared by decreet of the Lords of

Council and Session that the said defenders (Re-
spondents) suffered the said Archibald Wight to
escape out of prison, at least permitted him to go
out, without payment of the foresaid debt; or a
charge to set at liberty, and the same being so
found and declared, the said defenders not only
as magistrates, but as individuals, and their suc-
cessors in office, ought and should be decerned
and ordained, conjunctly and severally, to make

payment to the pursuer (Appellant) of the foresaid

principal sums and interest since due and till pay-

ment, &c.”
The truth of the allegations in the summons being

denied by the magistrates, the Lord Ordinary, on
the 8th July, 18009, ordered the pursuer to give in

Q

condescendance of the facts, which he averred

and oftered to prove in support of his action; and

the following condescendance was accordingly given
1n.

03
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¢¢ 1st. That Archibald Wight, late starch manufac- The Appel-
¢ turer at Ormiston, was incarcerated at the instance

‘ of the pursuer (Appellant) within the tolbooth of

6
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¢¢ Canongate, in virtue of a legal diligence, for pay-
‘“ ment of the debt mentioned in the libel, upon
¢ the.6th July, 1808.

¢ 2d. That the defenders (Respondents) allowed
‘“ the said Archibald Wight, contrary to law, and
“to the act of sederunt relative to the custody of
““ prisoners, to go out of gaol without payment of
‘¢ the debts for which he was so 1mprisoned, as is
‘¢ specifically stated in a protest against the de-
¢ fenders, produced in process and here referred to.

“ 3d, That the said Archibald Wight has ac-
“ cordingly for many months past been going at
¢¢ perfect liberty, residing without the jurisdiction
¢“ of the burgh of Canongate, and has never slept
‘¢ one night in the house appointed for his residence
“ within the jurisdiction of the Canongate.

¢ 4th. That the said Archibald Wight has been
‘ seen at Portobello, Leith, and other places withgut
¢ the said jurisdiction, in apparently good health :
‘ and,

¢¢ 5th. That upon many days the said Archibald
‘“ Wight was out of the jurisdiction of the magis-
¢ trates of Canongate ; and particularly upon Satur-
¢ day last, the 16th Dec. 1809, the said Archibald
¢“ Wight was seen 1n the Parliament House attend-
‘g at the bar of the inner house, instructing
¢ counsel at the advising of his process of cessio

“ bonorum.”
The Lord Ordinary, on the 6th Feb. 1810, al-

lowed both parties a proof, and witnesses were ex-
amined on the part of the pursuer.
Mrs. Greig, in whose house a room had been taken

for Wight's residence, deponed, ¢ That she knows Ar-

-
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« chibald Wight, and that there was a room taken June 27,
“ for him by a woman from the Canongate jail, 1817. ,
«« where he was then incarcerated, in the deponent’s y;sn1111y oF
“ house : that Wight never took possession, nor ever ¥AS1STATES
“« woas in the room taken for him : that the' room was riseraTion
« kept open for him for five or six weeks: that o
¢ about three weeks after the room was taken for %‘;i"“”m‘a
¢ him, the deponent went to the gaol, where she
¢ was informed he was to be that evening, and en-
¢ quired of him whether or not he meant to keep
¢ the room? and why he did not take possession ¢
« to which Wight replied, that it was no business
¢ of hers whether he possessed it or not ; that she
“ would be paid her rent, and that genteelly : that
“ she has never, to this day, received a sixpence for
¢ the rent : that she recollects of waiting again upon
‘“ Wightat his own house in Surgeons’ Square, upon
“ two different oceasions: that upon the first of
¢“‘these she did not see Wight: that upon the se-
“ cond she went between nine and ten in the morn-
“ing, and found him in bed: that she got nothing
“ from him, and that she cannot specify at what
‘“ time these mectings took place, but they were
“ within six months subsequent to the time the
‘“ room was taken for him.”
John Gow, painter, ¢ recollects dining with Mr.
““ Wight after his liberation, and, as he thinks, very
“ early 1n the month of January, 1809: that Mr.
“ Wight then received the deponent at dinner in
‘“ his own house, in Surgeons’ Square; but whether
¢ Mr. Wight at that time slept there or not the.
¢¢ deponent cannot say : that, to the best of his re-

“ collection, he left Mr., Wight’s house between
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““ eight and nine o'clock that evening, and that Mr.
““ Wight was then i his own house : that in spring,

‘“ 1809, he recollects of being in company with
‘ Mr. Wight in a house at the back of the Fountain

‘. Well : that this might be in the month of March,

¢ or thereabouts.”

*.. Margaret Turnbull depones, ¢ That she recol-

¢ lects seeing Wight in Surgeons’ Square after the
‘“ time he was imprisoned, and that she cannot pre-
¢ cisely say, whether 1t was before or after Christmas
“ that she saw Mr. Wight as above, but that she

. ¢ saw him often.” And James and Walter Lock-
hart stated the same circumstance.

The Reverend Joseph Robertson depones, ¢ That
“ upon two occaslons subsequent to Wight’s libera-
‘“ tion. on the bill of health, the deponent was in
‘“ company with him at Morris’s tavern, opposite to
* or at the back of the Fountain Well : that upon the
“ first of these occasions, the deponent left Wight
‘““ In Morris’s : that upon the second they came away
““ together, when Wight told the deponent that he
‘“ was going home to his own house in Surgeons’
‘“ Square ; and parted from him with that intention :
‘ that upon another occasion, also subsequent to’
‘““ Wight’s liberation, the deponent met him coming
¢ down a small close near the foot of the Cowgate, as
‘ from Surgeons’ Square : that he knows Wight to’
¢“ have been a second time incarcerated,.but that
‘“ these meetings all took place prior to his second
‘ Incarceration; and that the: two meetings at
‘“ Morris’s happened very soon after his liberation
““ upon the.bill of health: that all these times
““ Wight appeared to the deponent. to be in good

P4 .



ON APPEALS AND WRITS OF ERROR.

** health:” and that upon arothér occasion, the
date of which he did not specify, he ¢ met Wight
““ at the foot of the Canongate, opposite to the
‘“ Abbey, who then told him that he had been at
¢ Leith the preceding day; and that if the depo-
‘ nent would accompany him there at.that time he
« would give him a bottle of wine; which invita-
‘ tion the deponent declined, and he did not see
¢ Wight at that time leave the Canongate.”

John M¢Gregor depones, “ That he recollects
“ having met Wight in the High School Wynd,
“ after a liberation which he obtained upon a bill of
« health, and prior to his_second incarceration :
‘¢ that he met him several times in Surgeons’ Square,
“ also previous to his second incarceration : that he
‘“ recollects of meeting Wight in company with
¢¢ Mr. Pattison, near St. Leonand’s Hill, also pre.
‘¢ vious to the second incarceration.”

Hamilton Robertson depones to his recollection
of meeting Wight ¢ on two occasions after his li-
‘¢ beration, once op})osite the Fountain Well, and
‘“ once upon the Scuth Bridge, and of remarking
¢ that he was then beyond the bounds.” But adds,
« that he cannot say how long this was after his
‘¢ liberation. | |

It was not disputed that Sulgeons Square, the
Fountain Well, and South Bridge, were without the
particular jurisdiction of the Canongate : but it was
remarked that the evidence was defective as to dates,
and that for any thing that appeared it might apply
to the period between the date of the interlocutor
in the cessio, and the reclamation, »

The Magistrates gave in evidence the written pro-
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June 27,  ceedings respecting Wight's liberation, the protest
1817. : | .

.  against them,. and several. documents relative to
viasiLity or Wight’s cessio bonorum, in order to show that
MAGISTRATES . ) . e
v oases op  YV1ght's health, after his surrender, was such as ren:

LiseraTION dered it necessary again to liberate him. The bor-
OF DEBTORS . . ’ . . .
unoer act  Yowing of the caption, by Ritchie, in February, and
‘l’g;ff’ERUNT’ the other facts, as above stated, were proved by
these writings, or were admitted by the Pursuer.
i{)‘:sgfg‘re:‘h‘che' The cause having come before the Lords of the
magistrates.  first division, the Court, on the 6th July, 1813, sus-
tained the defences, assoilzied the defenders, and
decerned, and found the pursuer liable in expenses ;
and, after advising a reclaiming petition with an-
swers, they adhered to this interlocutor. From this
Appeal. judgment the pursuer appealed.
The REasons of Appeal, given in the Appellant’s
case, were these : ‘
Reasons for All the authorities of the law of Scotland are
the Appellant. . , .
agreed, that a debtor, liberated from prison on ac-
count of sickness, remains under the custody of
the magistrates ; and they are responsible for his
custody during that time, and must have him

guarded.

%mi"%l":;' Lord Stair, in his Institute of the Law of Scot-

S.2¢. land, says, ¢ It will not be a relevantdefence, or reason
‘¢ of suspension, for magistrates suffering prisoners
‘¢ to escape, that they will yet take the party, albeit
« e be in as good condition as when he escaped,
¢ or’ that upon testificates of physicians they suf-
¢ fered the prisoner, for his health, to go out to
‘¢ take the air, or to go to a private house ; albeit
““in either case there were two to guard him; for
““ the Lords, by act of sederunt, June 14, 1071,
6
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L prohlblted the magistrates of Edmbutoh to suffer June 27,
1817.

‘¢ prisoners to go out without partlcular warrant, or ,
‘¢ the magistrates of other burghs, not far distant, ex- LIABILITY OF

R - s . MAGISTRATES
cept in the imminency of death. And where such 77 074"

‘“ warrant is granted, the magiStraf:es ought o LIBERATION

¢« o ’ ) g 7 . s abode. t] CF DEBTORS
choose the place of the prisoner’s abode, that the yyper act

“ same be secure, and guards attending. Like as, 35 7FPEROND

“ they do déclare, that if magistrates let prisoners Bankton,

- ; . R ' B.1 S.10,
go out upon any other pretence, alt.hough they 108, 208.

“ restore them to prison, they shall be liable for the Erkioe, B. 4.

“ debt ; for squalor carceris is an interest of the R
¢ creditor to cause the debtor to satisty or to dis-

““ cover “his méans, which magletrates ought not to

“ prejudge them in.”

That this was the law of Scotland before the act
of sederunt, 1671, appears from various decisions of
the Court before the act was passed. !

The following cases are reported by Haddington Dict. vol. 2.
and Gosford before the year 1671.— A magistrate Kml,(,)gn, I}i‘,’;
‘ setting at liberty a party incarcgfatewfor debt.{ will Nf’bl‘)eﬁt"z
‘““ not evite payment thereof by re-entermmg him to Drummond.
¢ prison ; because the incarceration is a kind of pu-

‘¢ nishment of his rebellion, and presumecable that

“ thereby he might have been induced to make pay-

¢ ment if he had not beén eased by being set at

“ liberty.”—< A person in prison being swk, and Ibid. Dec.

“ having the same attested under the hand of a k%(zg;g,l;?ﬁd
“ doctor of medicine; was allowed to be transpm:ted supplicant.

Gosford, July

“ to a house in' the town, upon caution, to be a truc 14, 166s. "
’ : : b l) lc -
¢ prisonet there, and to return to prison upon re- dieirates of

““ covery.”—* A magistrate suffering a prisoner for Edinburgh.
“ debt to lie out of the tolbooth, though he was 2
H 2
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- ¢ extremis agens, and died, was found liable for

“ the debt, seeing he ought to have had a warrant
“ from the Lords for that cffect. Here 1t was
‘ proved, that formerly they had suffered him to lie
“ several nights out of prison.”

The act of sederunt therefore declared the law,

and was intended to put magistrates of burghs
against undue laxity in the custody of debtors.
.. This appears from the act of sederunt itself, and
the decision of the Court in a case which occurred
at that time, reported by Lord Stair and Lord Gos-
ford, and thus abridged by Lord Kaimes: “ Ma-
“ gistrates of a town being pursued for allowing
¢ their prisoner to go abroad frequently out of their
‘ tolbooth into the street and taverns, it was found
‘¢ no relevant defence that the prisoner was always
guarded ; for the Lords were of opinion, that ma-
gistrates of burghs have only power to let pri-
¢¢ soners come out of their tolbooth, under a guard,
“ in the extreme hazard of their .life by sickness,
““ and not without 'testificates by physicians, or
skilled persons, upon oath, bearing the party’s
condition to require the same, and that without
‘¢ great hazard, they could not suffer delay to make
‘¢ application to the Council or Session.”

The principles laid down by Lord Stair and other
authorities on the law of Scotland, have been en-
forced by the Court in various cases: Fullarton and
Kennedy against Magistrates of Ayr, 'Tth March,
1781 ; Shortbread ,against Magistrates of Annan,
8th June, 1790; Grayagainst Magistrates of Dum-
Jries, 7th December, 1780; Purdie, &c. .against

44
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Magistrates of Montrose, 29th June, 1786 3 TVilson
against Magistrates of Edinburgh, 8th July, 1788.

It is clear that, in point of fact, Wight was under
no custody or restraint. He never went to the
lodging appointed for him, and does not appear to
have been within the jurisdiction of the Canongate,
unless when he visited the jail for his own amuse-
ment. )

OssecrioN 1st.—That Wight’s application on ac-
count of sickness was intimated to the Appellant ;
and he did not oppose it, or insist on a guard.

Answer 1st.—The custody of a debtor is with the
Magistrates,’ not with the creditor; and as the Ap-
pellant gave no consent to his liberation, the re-
sponsibility remained with them.

Answer 2d.—The Magistrates transferred the
debtor to a lodging within their jurisdiction; the
creditor had therefore a Tight to expect that he
should be confined in that lodging, and not allowed
to go at large, and reside beyond the jurisdiction.

OBJEcTION 2d.—That prisoners who are sick will

not be benefited by being removed from prison,
unless they are allowed to use exercise, and go
freely about.
" Answer 1st.—This doctrine (which is not that
of the law of Scotland) would put it in the power
of magistrates with the assistance of false certificates,
to put an end to imprisonment for debt altogether,
under pretext of sickness.

Answer 2d.—Supposing, but not admitting, that
in certain cases on cause specially shown, prisoners
may be allowed to take exercise for recovery of their
health, there must in that case be a guard, and the
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e for that purpose, ar.ld necessary for his hea.lth.
viasinityor  Answer 3d.—Wight did not take exercise for re-
MAGISTRATES covery of his health; but went to taverns, and re-
IN CASES OF -
iseraTioN  sided in his own house, beyond the jurisdiction of

OF DEBTORS l

unpEr acr the magistrates.

;’g;f“““m’ In the case for the Respondents, two cases, those

Case for the Of Forbes and Fordyce, were stated, upon whlch

magistrates.  the Respondents particularly relied ; and, as these
cases were not reported, the statement is here trans-
cribed at length, together with the observations on
the cases cited for the Appellant.

Decisionson ~  Alexander Robertson, a prisoner for debt, in

the point now . . . | .

in question. January, 1790, applied for liberation, producing

For .. Ma- . ' . ‘

cisawes of | M€Tely a certificate, on soul and conscience, by Mr.

gan%n]sat;, ; James Arrot, surgeon, and Dr. Henry Cullen, phy-
n3l, 1793, . . . ARV
not reportcg. sician, that, for the prcservatlon of his life, he

“ and medicines might be administered.” H,ns.liq,_-
tition was answered, and the prayer of it was ob.
, jected to, on the grounds that by the act of sede-
| runt, the certificate should ‘ be upon oath,” and
that ¢ the magistrates should only give liberty to
¢ reside in some house within the town,” and with
a protest in writing that the creditors did not give
any consent even under the conditions of the act of
sederunt. These objections were renewed by writ-
ten minute, when the caution found was intimated,
the sufficiency of which likewise was not admitted.
But the magistrates “ In respect of the attestation,
and the certificates of the ¢ petitioner’s indisposi-
“ tion, granted warrant to the kceper of the tol-
‘“ booth of Canongate, to liberate the petitioner in
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s terms of the act of sederunt.” In this deliver- Junegy,

ance they made no special appointment for his resi-
dence within the burgh ; and it proceeded upon no de-
position or examination of any medical person in
their presence, and in the face of written objections
repeatedly urged upon these grounds. Robertson,
however, chose his own lodgings, and changed these
from one house to another in the Canongate ; but,
during nine months, only frequented these lodgings
when he had company to entertain there; and was
seen daily in the most public places of resort, such
as the Parliament-house, Leith races, &c.; and
went at perfect freedom to Gogar, Inveresk, ‘Bon-
nington, and other places within a forenoon’s ride
of Edinburgh; and commanly spent his afternoons
in drinking parties, and his nights out of the limits
of the. burgh of Canongate. While he was going
on in this course, the pursuer raised his action
against the magistrates, on the 17th of August, 1790.
But this measure produced no step on the part of
the magistrates, or change in the habits of Robert-
son. All this was fully proved. Confessedly too,
during the whole nine months, at the close of which
this course of dissipation terminated in his death,
the magistrates had taken no charge of him what-
ever, .But upon the other hand it was likewise ad-
mitted that'the incarcerating creditors took as little ;
and did never apply for his reincarceration, or for
any Inquiry as to the state of his health.

. 'Nevertheless it was strenuously contended by the
pursuer in that case (as in the present), that the
magistrates were bound to guard the prisoner con-
stantly, and keep him in custody at some house

1817.
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within the burgh, during the whole period of his

- hiberation, and that their failure to do so amounted

in law to an escape. No question was ever more
fully argued. The interlocutors of the Lord Ordi-
nary assoilzieing the defenders were reclaimed
against. On advising the first petition with answers,
a condescendance was ordered. The deliverance on
this condescendance with answers ¢ repelledr the
‘“ objection as to the certificate not being upon oath,
‘“ but allowed a proof.” Both parties reclaimed, and
the Court, upon these papers and minutes of debate,
‘ ordained the parties to prepare interrogatories
‘ either by mutual agreement, or at the sight of the
¢« Court, to be transmitted to the clerks of the most
‘“ considcerable royal burghs in Scotland, respecting
‘“ what has been the general practice thereof 1n li-
‘“ berating persons confined for civil debts, 1n terms
¢ of the act of sederunt, labouring under dangerous
‘“ diseases, whether such liberations do proceed upon
“¢ certificates granted by their medical attendants
““ upon soul and conscience, or upon oath taken
‘“ before the magistrates.”

By agreement of the parties, these inquiries were
extended to many other burghs, and were made by
interrogatories in these terms :

1. In liberating a prisoner confined for debt in
“ the case of sickness, what evidence do you require
“ of the state of his healthr Send copies of the
“ form of that certificate from your records,”

“ 2. Do you assign the prisoner any particular
‘ place of residence during the continuance of his
¢ indisposition # Or upon what terms do you grant
¢¢ his liberation.” - , L
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““ 3. Do you take any securlty or bond of caution
“ from the prisoner at his liberation ? What is the
< nature of the security ¢ Transmit a copy thereof.”

““ 4. Do you take any charge of, or make any in-
‘¢ quiries after, the conduct and behaviour of the pri-
¢ soner during his being out-of prison? Do you
¢ place him under any guard r”

“ 5. Has any alteration taken place in the man-
““ner and form of certificates, or part of the pro-
“ cedure, of late years? If so, point the same out,
‘¢ and transmit copies of both old and new forms.”

“0.'Do you make any difference, or in any
‘“ manner of way vary your proceeding, certificates,
““ or bond, where there 1s opposition on the part of

“ the creditor to the liberation of the debtor, or
‘“ where there 1s no opposition ?”

- Answers were obtained on ull of these points, and
a proof at large was also taken. With respect to
the form of the certificate, it: appeared that the
Court itself had recently before appointed libera-
tion In the case of a Mr. Rankin from Falkirk,
- on"a certificate of Mr. Alexander Wood, surgeon,
upon soul and conscience,-and that the practice of
the burghs was various. As to residence, one half
of- the burgh answered that they ¢ were not in use
¢ to fix any house for the residence ot the debtor.”
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In the other half it appeared that they sometimes .

pitched upon the debtor’s own house, - ¢ whether

‘ within the burgh or not;” sometimes upon other

houses within the burgh. All without a single ex-

ception answered, that it was “ not the practice to

« keep any guard on, or take any charge of, the

‘ debtor after he was liberated, or to make any in-
3
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“ quiry into his conduct;” and no fewer than thirty
cases were stated to 1llustrate the. practice of the
burgh of Canongate itself.

With respect again to the actual conduct and
habits of Robertson, the proof fully established the
whole particulars which have been already stated
upon the case, which was fully pleaded in mutual
memorials. The Court sustained the defences and
assollzied ; and a long and able petition against this
Interlocutor was refused without answers. |

The Respondents have had access to notes, from
which it appears that the distinguished Judge then

. in the chair was of opinion, that ¢ the form of cer-

“ tificate had in practice been various, and that it
‘¢ would be wrong in the Court to put too narrow
‘¢ and rigid a construction upon the act of ‘sederunt ;
¢ for the power of the Ceurt to introduce such a re-
‘¢ gulation, and to throw the load off themselves
‘“ upon the burghs, might be doubted.” His Lord-
ship indeed observed, that the chief “ difficulty of
‘“ the case arose from the circumstance that the
‘ agent of the creditors had required the certificate
‘“ to be sworn to, yet this was overlooked ;” but he
also remarked that ¢ the situation of magistrates is
 hard, and the act of sederunt ought to be re-con-
¢¢ sidered. The oath required by the act of sede-
¢ runt must for the most part be extra-judicial, z. e.
“ ex parte, as intimation is not necessary, nor is any
¢ precise form of an oath preseribed. The practice
‘ of the Canongate is material. Prisoners for debt
¢“ are oftenest confined there. Either a new act of
¢ sederunt should be made, laying down the forms
‘ more precisely, or a clause introduced in the pro-
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‘¢ posed act of parliament for burgh reform, or new June o7,

‘¢ bankrupt act. The prisoner ought to be removed 1& _
‘“ to a certain house named ;- and if country air is piapiLrry or
“ mecessary, why may not a house in the country, MAGISTRATES

IN CASES OF

““ as near to the burgh as possible, with a garden or Liseration
‘¢ certain other groynds, be jfived upon, with con- ﬂ;ﬁgfﬁf
“ currence of the sheriff or substitute? And if oL RRONTs
““ cqution cannot be found to the extent of the debt,
““ let him and his friends at least pay or find security
““ for indemnifying the magistrates of the expense
“of aguard”

The Lord Justice Clerk (M‘Queen) inclined to
think, that squalor is “ out of the question, and
‘-.confinement within the burgh not necessary; as
¢ the wery purpose of the liberation is, that the
¢ prisoner may rvecover health. It is enough to find
¢ sptficient security to recommit him when required.
““ The bhardship on magistrates would be intolerahle -
¢“ if otherwise,” .

¢¢ Lord Henderland concurred, and likewise
¢ founded his opinipn upon the circumstance that
¢ the creditors did not apply to recommit him,”

Lord Esgrove and a majority of the other Judges
were of the same opinion; but Lords Dreghorn,
Craig, and Abercromby, thought that the magis-
trates had failed in their duty, ¢ particularly as to
“ the neglect of the oath, and not appointing a
‘ place of residence, and in taking no step after the
“ summons was executed.” These, however, it will
be recollected, are circumstances as to all of which
the Respondents, in the present case, have acted
most correctly.

. The second and only other case which, so far as Fordycev.
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the Respondents have discovered, was ever tried o
this point, was that of Dr. Dingwall Fordyce
against the Magistrates of Aberdeen, likewise de-
cided in the year 1793, after that of Forbes. It
was reported 'to the whole Court by the Lord Jus-
tice Clerk, Ordinary, upon a proof and informations
drawn by Lord Newton, and Lord Meadowbank,
then at the bar. From the proof, it was established
that Ross, a butcher in Aberdeen, the debtor, im-
prisoned 1n the tolbooth of that burgh, had been li-
berated without the consent of Dr. Fordyce, his in-
carcerating creditor ; that he went home to his own
house and trade during his liberation ; and, upon
one occasion, was at Inverugie in Banffshire, thirty-
three miles from Aberdeen ; upon another occasion
had been at Overhills in the parish of Belhelvie, six
miles from Aberdeen, and had staid two days there
attending a cattle market; and that he was habi-
tually and constantly, not only free from any guard
or restraint, but living and employed as he would
have been when at large in perfect health. Never-
theless, the Court, upon the same considerations
which dictated the judgment in .the previous case of
Forbes, not only assoilzied the magistrates of :Aber-
deen, but found them entitled to expenses of
process.

It will not be overlooked in this case, that the
matter at present in question 1s the meaning of an
act of sederunt, or rule of Court. The judgments
In these two cases were precisely upon the same
point which is at issue in the present case, and given
in favour of the defenders, in cases stronger than the
present for the pursuers. It was peculiarly the pro-

s’
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vince of the Court of Session to interpret the mean- June 27,

ing of their own rule of court. From the words of 1817 |
the act of sederunt, and from the practice which, it riasiity or
appears from these cases, had been had under it, it YA¢ISTRATES

IN CASES OF -
seems to be abundantly clear, that these cases were LisEraTION

. OF DEBTORS
well dec1ded. UNDER ACT

But even 1if the decisions in these cases had been i
more doubtful, and had introducéd a practice con-
sonant to them, the Respondents conceive that the
magistrates of royal burghs were entitled to look to
these cases, as having given the true interpretation
to the act of sederunt; and that if a pursuer, as in
the present case, had sustained no injury whatever,
the courts of law would have hesitated to give judg-
ment in his favour in a case so highly penal, where
magistrates had only acted in conformity to decided
cases.

But the Respondents submit that it 1s not neces- -
sary for them to argue their.case thus: they found
upon no new practice introduced since these cases
were decided, but upon the true sense and meaning
of the act of sederunt, and the practice which all
the burghs have had under it, downwards to this
day.

On the other hand, the Appellant founded upon
several cases, decided before the date of the act of
sederunt : Nisbet v. Drummond, Haddington, 23d
July, 1605 ; Lord Applegirth, supplicant, 1st Dec.
1009 ; and Poplay v. Magistrates of Edinburgh,
14th July, 1668. In the first of these cases it was
found that, if a magistrate liberated a person con-
fined for debt, it did not excuse the magistrate that
the party re-entered himself to prison ; this had no
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relation to a case of liberation for ill health. In the
second of them, a liberation wds permitted on ac-
count of bad health, the party being ordered to be
“ transported to a hoise in the town, upon caution
‘“ to be a prisoner there, and to return to prison upon
‘“ recovery.” In the third of them, the magistrateés
of Edinburgh- appear to have been found lable for
a debt, having released the debtor in extremis, who
died out of'goal. . ,

In these cases there 1s nothing hostile to the ar-
gument maintained by the Respondents; besides,
the matter has since been regulated by the act of
sederunt.

The Appellant founded also upon the before-men-
tioned case of the Town of Brechin v. Town of
Dundee, which eccasioned the making of the act of
sederunt, particularly upon that part of the. case
which mentioned, ¢ that magistrates of burghs have
‘“ only power to let prisoners come out of their tol-
‘ booths #nder a guard, in the extreme hazard of
¢ their life by sickness.” It is sufficient also upon
this, to refer to the act of sederunt itself; when it
regulates the mode of enlarging prisoners on a bill
of health, it says nothing of the necessity of a
guard. |

The Appellant also founded upon a passage in
Lord Stair's Institute on this point, in which his
Lordship says, that ¢ the Lords, by act of sederunt,
¢“ 14th Juane, 1761, prohibited the magistrates of
“ Edinburgh to sufter prisoners to go out without
‘ particular warrant, or the magistrates of other

.* burghs not far distant, except in the imminency of

¢ death: and where such warrant is granted, the
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“ magistrates ought to choose the place of the pri-
¢ soner’s abode, that the same be secure, and guards
¢ attending.” The Appellant stated that this doc-
trine of Lord Stair’s was the more worthy of atten-
tion, as his Lordship had been appointed President
of the Court of Session recently before this act of
sederunt was made. A g

It is not necessary to say any thing of the autho-
rity which is due to the opinions of that most emi-
nent person; but in several particulars he does not
state this act of sederunt accurately : it says nothing
as to the ‘ magistrates of Edinburgh, or the magis-
‘ trates of other burghs not far distant,” to whom,
in his Lordship’s view, the act of sederunt had been
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confined ; nor does it say any thing of the ¢ place -

“ of the prisoner’s abode being secure, and guards
¢ attending.” It is sufficient as to this to say, that
universal practice has explained the act in this re-
spect.

The Appellant dlso referred to a dictum of Lord
Bankton on this subject. His Lordship, treating
of a prisoner liberated on a 'bill of health, says:
““ And if he i1s returned to prison on his convales-
“ cence, the magistrates are free ; but if he escape
‘“ they are liable for the debt, because they ought
. to have had a guard upon him to prevent his es-
‘ cape: and this is settled by act of sederunt.” It
appears strange that the Appellant should have re-
lied on this passage; in the first part of it, it is
clear that his Lordship considered that there was
no escape if the person liberated was ¢ returned to
“ prison on his convalescence.” According to Lord
Bankton’s view, the magistrates in this case * gre

Bankton, B. 1.
tit. 10, § 198.
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¢ free.” It cannot be disputed that Wight was re-

turned to prison even before his convalescence. With
regard to the latter part of it, which mentions that
“ the magistrates ought to have had a guard upon
“ him to prevent his escape,” and that ¢ this was

\

“ settled by act of sederunt,” it appears that his.
Lordship had implicitly followed Lord Stair as to.

this: 1t bas already been noticed that the act is si-

lent as to this point of a guard.

Fullarton and

Kennedy v.

Magistrates of

Ayr,Fac. Coll.

: 7tK March,
1781,

‘The Appellant also founded on a passage in Ers-
kine, B. 4. tit. 3. § 14. on this subject, to which
the Respondents also implicitly subscribe.

The Appellant also referred to a case of Fullarton
and Kennedy v. the Magistrates of Ayr, where in
a circumstantiate case (very indistinctly stated in the
report) the magistrates had been found liable for the
debt of a person liberated on a bill of health. It is

impossible to discover upon what grounds that case

was decided ; but it seems clear that there was one
cood ground for decision against the magistrates,
the not remanding the debtor to prison on his re-

,covery. The facts of the present case were very

different.

The Appellant also founded upon the cases of
Gray w. the Magistrates of Dumfries, 7th Dec.
1780 ; Purdie and Co. v. the Magistrates of Mont-
rose, 29th June, 1786 ; Wilson v. Magistrates of
Edinburgh, 8th July, 1788; and Skortbread v. Ma-
gistrates of Annan, 8th June, 1790 ; but none of
these have relation to the case of liberation on a bill
of health, ‘but to ordinary cases of imprisonment.
As such they can have no application here.

The Appellant "also founded upon certain cases

\
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relating to liberation of debtors on account of ill
health, but of a class totally different from the pre-
sent. These were the cases of Charles Stewart wv.
the Magistrates of Edinburgh, 20th Nov. 1799,
and Macqueen v. the Magistrates of Dundee, in
1798 and 1700, (not reported). These cases relate
to the question, what degree of freedom the magis-
trates of burghs can be compelled to allow to debtors
liberated on account of ill health; It is obvious that
this is a matter of extreme delicacy. In the first of
these cases, the magistrates had sent a person li-
berated for ili health to the house of the captain of
the town-guard, where he had a private room ; in
the other case Macqueen had been unable to obtain
a cessio bonorum, and the magistrates of Dundee
having reason to suspect that he meant to leave the
country, though obliged to liberate him, guarded
him in a private house. In neither case did the
Court interfere to give explicit directions to the ma-
gistrates,

The Appellant also referred to the cases of Lind-
say, 27th Nov. 1797 ; Donaldson, 6th Feb. 1798;
and Mackenzie, gth March, 1799, for the purpoce
of showing what species of imprisonment will en-
title a person to obtain a cessio bonorum. The Re-
spondents do not find it necessary to enter into these
cases ; they have been well decided, and have no

relation to the present case.

The Appellant also urged, that the maglstrates of
Canongate themselves had put the same construc-
tion on the act of sederunt that the Appellant con-
tended for; that they had assigned him a particular
house to reside in; and that the bond of caution

VOL. V. I
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stipulated that he should reside within the burgh,
and not go out of the jurisdiction. These points,
however, relate to the question what the magistrates
are entitled to require from the prisoner before un-
dertaking the responsibility of 'his liberation on a
bill of health. But the question of their Lability
must be judged of upon other and very different
grounds ; upon the meaning of the act of sederunt,
the usage had under it, and the authority of de-

cided cases, all which the Respondents consider to
be clearly ‘with them.

Mr. Leach and Mr. Abercromby (for the Appel-
lant.) The act was made 1n consequence of the case

of the Town of Brechin v. the Town of Dundec,

1671, and was declaratory of what the law was,
and intended to explain more distinctly the magis-
trates’ duty, without doing away that restraint which
was a means of recovering the debt. The Judges
however thought themsclves bound by the two cases
of Forbes and Fordyce. The decision in the case
of Forbes was most extraordinary, for the Court
appeared to have thought that the magistrates might
give any liberty to the prisoner, preventing only his
escape out of the kingdom : and this was what they
considered as the meaning of the act. In the pre--
sent case two of the Judges were for the defendants,
on the ground of the act of sederunt, independently
of the authority of the cases; two of the Judges
were for the pursuer, and one Judge (the President)
was for the pursuer on the principle, but thought

* that as aJudge he was bound by the two cases. The

President was astonished at the-decision in the cast
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of Forbes, and; among his able observations on that
case, asked why, if the magistrates had no more to
do than to prevent the prisoner’s escape out of the
kingdom, they took him bound to reside within the
burgh? If there were specialties in the case, the
Judges had not decided upon them, but entirely on
the general principle. The meaning of the act was
clear, that the prisoner should reside within the
burgh ; and on the evidence it was an undoubted
fact that Wight had never resided in the place ap-
pointed for him within the burgh. They gave no
answer to that, but that the non-residence might
have taken place during the six weeks from the time

.of the interlocutor in the cessio, and the time of

the reclamation by the Appellant. This was a sin-
cular-statement, because then the sureties were dis-
charged ; and how came they to call upon him to
render himself to prison, and he to doso? But
there was no necessity to reason from this inference;
for Wight was not entitled to his discharge under
the interlocutor till extract of the decreet, which
however never was extracted, as 1t was opposed with
success. It was true that the Appellant’s agent was
asked whether he wished that Wight should return
to prison, and he answered, no: but did that excuse
the manner in which Wight was at large out of pri-
son? As to the promise to give notice, that was ful-
filled by the protest; and as to the borrowing of
the caption, the letters of caption were required in

order to be stated in the action; and it was not ne-
cessary that the magistrates should have them for

the purpose of bringing the. prisoner back again, as
he was bound under the obligation to return when
- 12 - -
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called upon. The true question was, whether it was
the meaning of the act of sederunt that magistrates
should be at liberty euntirely to release prisoners on
the ground of ill health. The law on this subject
was the same before as it was after the act of sede-
runt, but a laxity had taken place in practice, which
occasioned that act. The same laxity however
seemed to have taken place lately, which appeared
to be sanctioned by the case of Forbes, a decision -
made in direct contradiction to the act. (Lord
Eldon, C. When the Court made an act of sede-
runt, and then declared in these cases what the
meaning of its own act was, was it for a gaoler to
say, No, you don’t mean that:) That was a cir-
cumestance which rendered 1t of great consequence
to appeal this case. -

Sir 8. Romilly and Mr. Simpson (for the Re-
spondents). There were two views to be taken of
this case: 1st, on the general principle; 2d, on the
specialties. The Court below had decided on the
general question, not thinking it necessary to advert
to the specialties. If the judgment of this house
should turn on the general principle, the present
case was most 1mportant, not only with respect to

‘the liberty of the subject and the responsibility of

magistrates, but with regard to the state of the
general law of the land. It was for their Lordships
to determine, whether, where a point of law was
laid down m a long train of decisions, and acted
upon for a long course of years, it was not to be
considered as settled till that point came to be de-
cided by the House of Lords, leaving it uncertain
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what the law was in England as well as in Scotland.
Fytche v. Bishop of London, was the only case in
which it had heen said here that the law was unset-
tled till settled by the House of Lords. There was no
case but that, in which this House had acted on such
a principle ; and the decision had been received with
great surprise by the whole profession, and consi-
dered as a solitary instance not likely to occur again.
(Lord Eldon, C. Lord Thurlow and Eyre, Ch. J.
sald they did not mean to contradict the decisions.
The way in which they argued was, that there was no
such train of decisions.) It was certainly too strong
to say, that the decision of the House proceeded
on that principle. But here the case of Forbes
had been decided more than twenty years ago; and
1t had been acted upon uniformly till the year 1813,
when 1t was questioned in this case. The Court too
there decided upon its own act of sederunt. Then
what their Lordships were called upon to say was,
that the decisions of the Court below, interpreting
their own act of sederunt, were of no authority till
sanctioned by this House, which was to tell them
the meaning of their own act. The long acquies-
cence 1n these decisions was equivalent to confirma-
tion by this House; and the decision in the case of
Forbes went further than the present, for it did not
appear that there a certificate on oath was required,
or that a house was appointed. They must argue
that, if the prisoner was out of the jurisdiction one
yard (that 1s, out of the -precincts of - the town,
for the act did not there mention the word burgh,
and town had no clear meaning, and was not a
nomen juris In Scotland), the magistrates were
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June 27, hable for the debt. Attending then to the terms -
1817. . : L

’ . ot the act t.hey had to consnd(}r Wha.t the situation
viasiLity or Of -the magistrates would be, if their construction
Iy G oTRATES were to prevail. By the act, the magistrates were

LiseraTioN  bound to enlarge the prisoner upon evidence that

OF DEBTORS . o g0

vnoer act  1IS life would be endangered by confinement. And

‘I’é’;ﬁ"“_“’m’ it signified nothing that the sickness was produced
by the intemperance of the prisoner himself, if, 1n
fact, his life was in imminent danger. Besides,
there was no evidence that the magistrates were 1n
any way apprized of his being out of the burgh.
It would be a most extraordinary law which would
compel the magistrates to set the prisoner at liberty,
and then to be answerable for his escape. The act
was of a penal nature, and ought to be construed
strictly. - The magistrates were not to permit the
prisoner ¢ to go out of prison, except in case .of
¢ the party’s sickness and extreme danger of life,
¢ &c. and that i that case the magistrates allow
“ the party only liberty to reside in some house
“.within the town.” How could it be said that in
this case the magistrates allowed him any other
liberty ¢ They did not allow it. A man did not
allow what he had no notice of ; and the magis-
trates had no notice of the debtor’s non-compliance
with the conditions till two days before the com-
mencement of the action. All that the act required
was mentioned in the bond. They did not contend
for a guard ; and Bankton said, that if the debtor
returned to prison the magistrates were free, and
here he did return. The Judges in the case of
Forbes took the precaution to get answers from the
magistrates of difterent burghs, as to what had been
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done under the act; and the answers were that they
had not~been in the the habit of employing any
guard, or'making any inquiry, whether the debtor
complied with the conditions. It must therefore
be the business of the creditor to observe him, and
to ‘give notice to the magistrates that he did not
comply with the conditions of his release, and had
forfeited his title to the indulgence. The case of For-
dyce followed, in which it was proved that the debtor
was thirty-three miles from prison. The law there-
fore on the general principle had been settled, and
it was no longer open to this House to question it.
But secondly, though the opinion of the House
should be against the Respondents on that point,
yet the Appellant was precluded by his own acts
from succeeding in his action. The debtor was at
large on the 19th of January; and then the Appel-
lant’s agent, when asked whether he wished that
Wight should be returned to prison, desired that
nothing might be done till he gave notice, and pro-
mised that he would take no step without giving
previous notice to the magistrates. All complaint
was thus waived until notice; and immediately upon
notice by the protest, Wight was called upon, and
did surrender himself; and the gaoler refused to
take him, as the Appellant had_taken away the ori-
ginal caption, which by the law of Scotland it was

necessary for him to have as his authority for keep-
ing the debtor in custody. .

Acts of sederunt were now with great propricty
limited to matters of judicial form, and any altcra-
tion in the law must be made in another manner.
All that the creditor could require was that the
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Jute. 27, debtor should be confined on his convalescénce, and
1817. .- . ) )
\_Z__ ___ that during his release he should reside near enough

LiaBiLITY o tO be subject to the observation of the creditor.
MAGISTRATES : 1

TN GASES OF The bond apd caut.lon were the.secunty of th.e ma-
LIBERATION gistrates, with which the creditor had nothing to

32;’3‘1‘1? do. They might relax if they chose. All the cre-
Yogr, RUNTs ditor could require was that the debtor should be
imprisoned on convalescence. By the act, the fesi-
dence must be limited to the town, which was a
loose word, as town was not a nomen juris in Scot-
land. It was not the meaning that the debtor should
not breathe the air of the country. If at any time
of the day hie was within the limits, the word reside
was complied with. The sole criterion of escape was,
the debtor’s not returning on convalescence ; and in
no case were the magistrates hable 1f he did return
on convalescence; the essential point was the sick-
ness, and, in the cases cited on the other side, that
"circumstance was wanting. The precedents, since
the time the act was made, were decidedly in favour
of the Respondents. The evidence amounted only
to this, that Wight was, during the period of his
release on account of ill health, in some places out of
the burgh, particularly in Surgeon’s Square, which
was however within the jurisdiction of the magistrates
of Edinburgh, the superiors of the Canongate.

Mpr. Leach (in reply). Their Lordships were called
upon to give a general construction to the act, but
were not called upon to reverse a train of decisions.
There was only one case to'be reversed; and that
was one where the Court, instead of looking at the

act, sent to the gaolers to ascertain the practice.
1
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The act said there must be a certificate on oath ; June 27,
that case decided that the magistrates might dis- 1817.
charge without oath. _The act said that the debtor viapiLiry or
must reside in a house within the burgh; that case ?;iiﬁ?o?s

decided that the magistrates might permit him to go riseration
any where. The ohject of the act was to remedy ONDER AT
the miischief of too much indulgence. The magis- Po2EPERUNT
trates were restrained from suffering persons in their

custody to go out of prisen except only in case of

sickness and extreme danger of life; and if they

granted this indulgence except with the conditions
prescribed by the act, they were to pay the debt. °

This was the true principle: it was not an obligation
upon, but a permission to the magistrates to grant
this indulgence upon certain conditions; ‘and what
were the conditions? The magistrates were * to al-
£¢ low the party only liberty to reside in some house
““ within the town during the continuance of his
¢ sickness, they being always answerable that the |
¢ party escape not.” But now it was said that the
magistrates might allow -the party to go wherever

he pleased within the kingdom. Where was the
hardship that the magistratesishould. pay the debt,

in case the party did not comply with the condi-

tions ? They might appoint a guard at the prisoner’s
-expense, or take proper security, which they did 1n

this instance. Even their own interlocutor showed

.that the debtor ought to be confined to a particular

-house within the burgh, and that if he was out of

-the burgh 1t was an escape. They did assign him

.a particular house within the burgh, but their
-keeper did not confine him there. He never was

-there. It was all mere mummery. It was impos-
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June 27, - sible to look at the act without being convinced that
131_7'\/“/ t!1is one.judgment in 1793 was in direct contradic-
viasrvrry or tion to it.  (Lord Eldon, C. Does it appear what
iy orans o> the law of Scotland is on this subject, wherethere is

LIBERATION 3 recapture before action brought?) The action com-

OF DEBTORS .

unoer acr  Menced with the protest on the 10th May, 1809,

Yoo, 77 and the debtor was not then in prison. They said
1ndeed that they could not then imprison him, as the
‘Appellant had taken the caption from them. But
there was nothing in the objection; for the debtor
was taken bound to return when required ; and at
any rate the caption, though in the hands of the
Appellant, might be considered for this purpose as
in the hands of the gaoler, and might have'been
actually in his possession if necessary. The debtor
was never called upon to return till after the protest
had commenced the action. With respect to the spe-
cialties they were not considered in the Court below
as affecting the case. The debtor had been at large
ten days before the interlocutor in the cessio, and
‘the escape had been perfected before that judgment.
But at any rate a debtor was not entitled to his dis-
charge under 1t till the decreet was extracted, and.
so 1t had been decided. Then they said that, after
the 19th January, he was out by the Appellant’s
permission. Bat where was the permission? The
agent asked for a copy of the bond and caution, and
found that the debtor was bound not to leave the ju-
risdiction. That being the case, the agent said he
did not wish that Wight should be returned to pri-
son, and promised to take no step without notice.
- That proceeded on the 'supposition that the condi-

tions were to be complied with, and did not dis-

\
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charge the magistrates from the performance of their June 27,

duty under the act of sederunt.

Lord Eldon, (C.) This is an appeal in which it s
contended that the magistrates of Canongate are an-
swerable to the Appellant for a debt due to him from

a person of the name of Wight, In consequence of

their having allowed Wight to escape out of their
custody. I do not mean to state the circumstances
of the case at length ; but the Court below thought
that under the act of sederunt, 1671, the Respon-
dents were not liable ; and yet I should have some
difficulty upon that point, if the construction of the
act had not been in some measure settled by prior
decisions.

It appears that, before the act of sederunt was
made, magistrates were, by law, bound to great di-
ligence in the confinement of prisoners; but by the
humanity of some, and the negligence of others,
the practice became a good deal relaxed; and in
‘consequence of that circumstance this act of sede-
Tunt was made.

““ The Lords considering, that albeit by the law
‘“ magistrates of burghs are obliged to detain in sure
‘ ward and firmance persons Incarcerate In their
¢ tolbooths for debt; yet hitherto they have been
“ 1n use to indulge prisoners to go abroad upon se-
“ veral occasions, and it being expedient that in
‘“ time coming the foresaid liberty taken by magis-
¢ trates of burghs should be restrained, and the law
“ duly observed, therefore the said Lords do declare,
¢ that hereafter it shall not be lawful to the magis-

« trates of burghs upon any occasion whatsomever,

1817.
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June 27,  “° without a warrant from his Majesty’s Privy Coun-
S el or the Lord.s .of session, to permit any per-
LiasiLITY oF ‘¢ Son Incarcerate in their tolbooth for debt, to go
ot ““out of prison, except only in the case of the
LiszraTioN ¢ party’s sickness and extreme danger of life; the
bR her €€ same being always attested upon oath under the
Oy CRUNT, € ha.n(.1 of a physician, chirurgeon, apothecary, or
| “ minister of the gospel in the place” (the persons
holding these characters being thereforc made judges
of the fact); ¢ which testificates shall be recorded in
¢ the town court books. And in that case, that the
‘“. magistrates allow the party only liberty to reside
“ In some house within the town, during the con-
¢“ tinuance of his sickness; they being always an-
‘“ swerable that the party escape not, and upon his
‘“ recovery return to prison. And the Lords declare
‘¢ that any magistrates of burghs who shall contra-
“ vene the premises, shall be liable in payment of

‘“ the debt for which the rebel was incarcerate.”

Your Lordships perccive, therefore, that, upon
such an attestation of sickness and extreme danger
of life, the magistrates are to allow the prisoner
liberty to reside in some house within the town,
during the continuance of sickness, they being an-
swerable that he escape not.

Wight had been incarcerated in the Canongate
gaol, and, In consequence of the certificate upon
oath of a physician, that his life was in imminent
danger, had been liberated on the security of him-
self and two sureties, that Wight, during his tem-
porary releasement for-the recovery of his health,
would restrict and conform himself agreeably' to the

terms and. conditions of the said act of sederunt,
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by Tresiding in some house within the burgh, and June 27,

would on no account go beyond the jurisdiction of

the same, and that he would return as soon as he
recovered his health, or when required: 'and the
Appellant insists that the magistrates, in their pro-
ceedmgs with respect to Wight, contravened the
provisions of the act of sederunt.

Setting aside the specialties of the case, it ap-
pears that Wight was liberated, and remained out
of custody for about nine months; and that during
that period he had been spending his time some-
times in taverns, at other times in the gaol, and had

been sometimes seen out of the jurisdiction of the

burgh. Now, whatever opinion might have been
~entertained as to the proper construction of this
act 1f the point had come before us twenty-two or
twenty-three years ago; yet now, when the con-
struction to be put upon it has been settled, by the
Court which made the act, in two previous decisions,
and has been acquiesced in since 1793, it is rather
too' much to say that the’ judgment in this case
ought to be reversed upon that ground. Your Lord-
ships will observe that this is not an act of parlia-
ment, but an act of sederunt, an act of the Court
itself ; and, in 1703, two cases, depending on the
construction of this act, came before the Court,
Forbes v. Mugistrates of Canongate, and Lordyce
v. Magistrates of Aberdeen. And there the per-
sons liberated paid as little attention to the obliga-
tions of their bonds as Wight is alleged to have
done here; and yet, in these cases, the Court, con-
struing its own act, held that the magistrates were
not liable ; and when the magistrates have been so

1817. .
\——-\(—J
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June27, ¢ instructed by theCourt twenty-two or twenty-three

18] . . ) . *
\__7_\/__J years ago, and have acted on these instructions ever

LiaBiLITY or Since, it seems to be too much now to depart from

Ty oohats that principle.  Upon that ground, therefore, and

uiseraTIoN  also upon the special circumstances of the case, In-

OF DEBTORS . . .
unoer acr  dependent of the general principle, it appears to me

St WUNT that the judgment in this case ought to be affirmed.

Both on the With respect to the special circumstances, the
general Appellant knew that Wight was out of prison; he
ground and

on the special allowed him to obtain his cessio bonorum without
stances, the  OPPosition ; * he himself took away and kept the
Judgmentto Jetters of caption for some time : and one strong fact
rmed. | ) )
1s, that when the Appellant, by his solicitor, Mr.
Nathanie! Grant, applied for a copy of the bond of
caution granted by Wight and his sureties to the
Magistrates of Canongate upon his enlargement
under the act of sederunt, and when the keeper of .
the prison records desired Mr. Grant to say ¢ whe-
“ ther he wished Mr. Wight to be returned to
¢ prison,” Mr. Grant in reply ‘¢ expressly desired
‘“ that nothing might be done till he gave notice,
¢“ and' declared that he on the other hand would
““ take no step without giving previous notice to the
““ magistrates.” And yet it appears that he raised
this action before he gave the magistrates notice that
he wished that Wight should be re-incarcerated.
" But on the general principle it is impossible to
place the magistrates of burghs in this state, that

* Meaning, that no objection to the cessio was made till after
Wight had been found entitled to it by interlocutor of 24th
December, 1808. 'That interlocutor was afterwards reclaimed
against, and the cessio was ultimately refused both by the Court
of Session and House of Lords. (Vid. ante vol. ii. p. 377.)

et
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they should be liable for an escape when acting in June ¢7,

conformity to the construction which the Court put '*'”

upon its own act; and if any alteration 1n the mode 1,511y or

of proceeding in cases of this nature 1s necessary, ACISTRATES

N ) . IN CASES OF
it is more fitting that it should be made by act of wrizeration

. . . OF DEBTORS
parliament operating in future, than to say that ;. ;¢ .cr
those who were acting on the law as laid down ©F sepErUsT,

1671.
twenty-two or twenty-three years ago by the Court
of Session without question till this time, should
be held liable for the debt as in case of an escape.
It appears to me therefore that upon-both grounds
the judgment ought to be affirmed.

4

Judgment affirmed.
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T LIABLE
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. BY HIS NEG-
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