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Jurisdiction—Interest— Process.—A party who wasja native of  Scotland,; but resndent
..at, New-York as g merchant, haying broyght an actian pefore the q?urtﬁof Session
Gagalpst two Scotsmen cm;rymg on business in Jp.malca,, in regard to transactions
) “which took place in Amerxca and the West Indies, wvithout foifnding a thsdlchdn
“and having concluded “against them for payment of a ‘sumi’ i sterling 1 money,
"withOthe legal -interest fthercon; and the.,Court; of. Session. .having, ,under - the
[ jcrcymstances of the case, sustained their jurisdiction ;. and qmg ‘,pames harma then
... Boue into a long and intricate lmgatxon and the Court h?vmg decemeél for a sum
in dollars, (being the money in which the accounts were Lep{i and féund, that under
the conclusions of the summons the purstuer‘could 'not insist for American intercst;
. ~=The?House of Lords refused to open up the question of; jurisdiction’; found that
» decree shauld have been given in sterling money; that mterest at five. ; per, fent was

due on the pnncxpal 3md in part rev ersed the Judgments as to the amount of the
VRS 1T I A _ vJ'IL { B cBir
principal sum.
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THE reSpondent, David Gordon, was a native of Scotland, June 16. 1824.
but left that ¢ountry early in life, and in 1799 settled iniNew- , T ==
Yoik as a ‘merchant.- “The appellants, Wellwood andiMaxwell Lord Polkemmet.
Hyslop}* were' also ‘natives of Scotland; the former of whom
settled?in? Kingstontof Jamaica as a merchant,~and Maxwell,
after having fone to New-York, and been educated there as a
merchant by Gordon} entered into partnership withhis brother
at Kingston, under ‘the firm of M. Hyslop and Company.
Their father had been proprietor of an estate in Dumfries-shire,
which hé* sold, and L.2000.of the price were retained by the
purchaser to meet an annuity constituted'on the estate, and to
which sum, on their father’s death, they acquired right. Various
commercial transactions took place between Hyslop and Com-
pany and Gordon, of a very complicated and intricate nature,
and of which it is only necessary to notice as much as may be
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necessary to render the judgment which was ultimately pronounc-
ed intelligible, | | . |
With the view of carrying on their trade between King-
ston and New- York, Hyslop and Company purchased an armed
vessel called the Agnes.  This vessel they sent to New-York,
where she arrived at a time when Wellwood Hyslop was there.
Gordon was desirous to have taken a third share of her;
but it was found that he could not do so consistently with the
Registry Acts, He, however, joined as a partner in a cargo
which was shipped on board of her for Bermuda. At this time
St Domingo was engaged in hostilities with Britain, but was at
peace with America; and an agreement was entered into by
Wellwood Hyslop, (which, after his departure from New-York,
was subscribed by Gordon as his attorney), by which it was
arranged that the Agnes should convoy an American ship, the
Huntregs, to St Domingo in safety. She accordingly did so;
but this having been discovered at Bermuda, she was seized by
a British ship of war, together with her cargo, and eondemned for
illegally acting as the convey of a neutral vessel to a hostile port;
and, n consequence of this, it was stated that the underwriters,
who were not made aware of the above agreement, refused to
settle for the loss. Anp appeal was afterwards taken against this
condemnation, and s compromise was made by the captors, who
agreed to give up the vessel on payment of a sum of money.
~ In the course of their transactions certain bills of lading of a
cargo intended to be shipped by Hyslop and Company were
transmitted to Gorden, who oo the credit of them raised a sum
of 5000 dollars, and at the same time granted his promissory-
note for the amount, which was indorsed by a Mr Auchinvole
in farther sccurity, and thereupon delivered to the parties.who
had advauced the money. The shipment was never made; and
the promissory-note was retired by Auchinvole, who delivered
it to Hyslop and Compaoy, for which they claimed credit in
account with Gordon. ' , L
On the 28th Decentrer 1808, while Gordon was still in
New-York and the Hyslops in Jamaica, he, with a mandatory,
raised an action before the Court of Session, alleging that the
Hyslops were indebited to bim in L.6000, and  concluding
‘ that the said Wellwood Hyslop and Maxwell Hyslop, defen-
‘ ders, jointly and eoverally, ought and showd be decerned and
¢ ordained, bv decree of the Lords of oar Counci)] nnd Session,
‘ to make payment to the pursuer and bjssaid attorney of the
‘ said sum of L.6000, with intevest thercof from the date of



HYSLOPS 0.’ GORDON. 153

¢ citatiofi'to follow hereipon s or atledst td YendeF'a justiahd trite June 16. 1854
¢ account and reckoning with and to him, for their® §é‘v’1§1‘é-l_"ﬂéé[~3
¢ iigs and ‘transactions with him'.éﬁ"d"'éff’hi'é"at‘:'&éiim’tghaﬁf]‘ dams
¢ received by!them from ‘or for *hithy¥ednd 6 ifake: payWiéntoof
sthe’ balance, amounting to ""Said:éL.GOOO'hé‘F_th@"' daedsarlage
tion Hereto, or to whatever other 's'um,f’txférbf’d't.‘"PéSs?-‘ihe?’éﬁl‘ﬁ'@
¢ may lbe - found thén to amount, -'~iticl~u’din'g"-‘iu-téreé’é’*'ﬂufiﬁ'g"tﬁé
¢ currency of their accounts; as’usual ‘on ’snbﬂ}fthﬁsﬁétfori"é. a’hd
¢ accounts, and ‘with thie legaltinterest of the balaride fromthe
¢date! of citationlhereto during the not-paymentiof the shitib?
The sumimens was executéd edictally ; and at firsty'no‘appearance
being ‘made, decre¢ passed ‘in absence.- In"virtué of this¥umd
mons arrestments weve: €xecuted in-Scotlandy and Gordotl ‘also
attached cértaiii funds belonging to the Hyslops in the hands of
one- Dallas in"'AméricadV-Appearance was thereaftéer miade by
the Hyslops; whos contended, that as:all-thé parties were ‘Fesi-
dent dbroad, “and-as the whole of the transactions:’hadtaken
place-out of ‘Scotland;!the Court of Session had no jurisdiction:
"1On the' other "hand|"it: was stateduby ‘Gc')rdon?'that'}&%?:;fh'e
parties weré native Scotchmen, and ‘thé:'Hyslops had i"i.'gh;f”'to
property in Scotland, which he had arrested on' the depetideride
of the action, and as both he and“one of ‘theni-had retutnéd to
Scotland since the action was instituted,-the Court had jurisdic- .
tion. .o 'azeay 9flT 0. im0 DHo9igs
The Lord Ordinary, on the 28th i November-1809; repelled
this defencé} and:«the Court, on the 30th May 1810;"¢ in'the
¢ partieular circumstances'of this case, adhered to'the interlocutor
¢ complainedi:of, iifso far asnit sustains the competency of- the
§ gotion:?- 14 . . EEETPTERTAC T AR ) B3 T
.~ No appeal’ was at this time taken against this: judgment £ and
the pakties thén entéred upon the merits, which gave rise'to a
very extensive and voluminous discussion, in the course of which
the 'case was! four times remitted to an accountant, and about
twenty special interlocutors were pronounced by the Court, ‘the
last of which was dated on the 18t of March 1821 In regard to
the question relative to the Agnes, the Court found, that Gor-
don was not liable for any part of the loss upon the ship™- but
that he was liable for'a third share of the loss of the catgo:=¥iAs
toithe promissory-note, which. had been retired by Auchinvdle,
they found, that the Hyslops were entitled to take. credit for the
amount of:it, providedthey found satisfactory secirity to relieve
Gordon of all clditns connected with it and the bills of lading: that
Gordon; on the other hand, was' bound to find security'to repay to
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Hyslops Lvllalever sums he mlght recover by virtue of his attach-
ments in’ Argg;'?ca Tat Hys]ops were not entitled to' ‘deduction
of 'a’sum of L ﬁ “6s. 11d. wh;ch Gordon had recelved from’ a
Cd‘ﬁ)many ofthe'n'a' ' ‘ehofHu hes and Duncan :‘that™a bilance
of 38568 ddnars 93 cen‘ts oJf' prmcnpal was due to Gordon as on
tnefégifl J?:aer?'n'g)er ‘1808 }'but froth whith* there f’elf"to be de-
dacted & cer ainlg grr‘:’sm&h)fthohe had recovéred under intérim de-
cr%%lsm“dnd"fow“d’ " that c'gn'fmmab]y to the conc‘usmns of the
‘ Ilbelllgat his cd{llsnél the p pureuer is not entitled fo any hlgher rate
¢ of Intere SIE zlrfter clta?‘on,ithan 5 per cent, bemg the legal rate
¢ concluded for.** Both parties thereupon appealed‘——Hg slops,
in regard bothgto the competency and merits of the cause; ‘and
Gordon also upon the’ merits and restri¢tion of interest to that
of 5 per cent, which, he contended should have been 7 per cent,
being Amencan interest. IR

The House of Lords pxonounced this jidgment :—¢ The
Lgrds @girli“ tal and’ Temporal in Palhament assembled, find,

« accordl ing to the third supplemental 1eport of the accountant,

‘ thagl{he baladce due to the respondent in the original appeal
Fonthe QS{h of December 1808, calculated in dollars payable in
Nea\?fl'l ork, was 20,867 dollars 50 cents, whereof 18,056 dollars
9%’ cent[s' are pfinéipa] and 2810°dollars 57 cents are interest.
¢ And the Lords further find, that it ought to be ascertained and
¢ found’ how much the‘siid balance amounted to in sterling mot
¢ n’éy’ in Great Biitain on the'28th December 1808. And the
¢ Lords further find, that the appeéllants in the original appeal
¢ arc entitled to deduction from the said balance, when 50 ascer-
¢ tained as aforesaid, together with such interest thereon,"'as hére-
¢ in after directed, of the sum of L.414. 6s. 11d. received by the
¢ said respondent from FHughes and Duncan on the 10thiof July
¢ 1809, and also of the sums received by the said respondent in
¢ virtue of interim decrees of the Court. And the Lords fur-
¢ ther find, that provided the said appellants shall; within such
¢ time as the Court shall appoint, find security éatisfactory to
¢ the said Court to relieve the said respondent of all claim against
¢ him connected with his bill or note to Mr Auchinvole for
¢ 5000 dollars, at the instance of the said Mr Auchinvole, or any
¢ person in his right, by virtue of the bills of lading mentioned in
¢ the answers to the objections against the second supplemeuntal
¢ report, they shall in that case be entitled to a further deduction
¢ from the said balance of the said 5000 dollars of principal, and
‘ interest thereof, at 7 per cent, from the 6th of September 1808,
¢ and the 28th December thereafter—the amount thereof on the



HYSLOPS Y. GORDON. 455

¢ said 28th ‘of December to be qscertamedﬂl'n; sitg'rl)mg money of June 16. 1824,

¢ Gieat Britain, without prejudice ; to :py clquns competent to the

8I1'LS oedl "
¢ sald resg ondent upon the sald bfTs d?ng and T 1ec5very

 from who ' b p ed tT he sal e as ac
S whoev -
{1 1gsame from whoever may F possessg S 31 10 (g LI -

S cor S of law. And the Lords further ﬁn at tre aid Jes-
X YO ) 21093 215100 oL

pondent, before extract, must ﬁnd caunog 1o t t e satisfaction of of
" B o _ .‘
¢ tbe sald Court of Sesswn to repay to, the said a Jgpellants ivhat-
st it e @Y1 ﬂlbf'IA 9.01"
‘ eyer. sums shall be 1ece1ved b} him or hls attorney in America,
DAY of, BB , 2997

‘in v1rtue of the attachments in Mr Dallasr hangs, i1 so. faroas
ETRGI L

he 'may‘ er eby recover more th&n the payment of the sums to

‘ be ultlp}ately found due to him. A.nd the Lords further find,
¢ that the Sald respondent 15 entltled to mterest at the rate of 5
¢ per cent, from and after the 28th December 1808 on the sum
¢ of 18,056 "dollars 93 cents, estimated in StelllDO' mone?fof Great
¢ Britain as aforesaid, to the time of the final decree to be 1o-

¢ nounced by, thc said Court-—-—due allowan_ce bem‘é“maie fof the

¢ sums du-ected Gto be deducted therefrom as aforesald' or Vth_C]l
¢ CI’(‘dlt is to_be given from time to tlme as tbe same were re-

to SEFRN (6 N

¢ speptlvely recelved and interest on the sum'due_ at“the tlmre of
. IREA RN 1532

‘ the fipal decree from 'thencc tl" payment And the I,.ords

2 91w IC
‘further ﬁnd the sald lespondent entlt]ed to the expenses of

¢ process 1n the Court of bessmn, subJect to modtﬁcat_lon{' qAnd

----

¢ it Is, ondened and quudged that the, said lnterlocutors com-
plamed,of so “far as they are inconsistent thh the above find-
¢ ings, be, and the same are hereby reversed. And 1t s further
¢ ordered that t the cause be remitted back to the COL‘llt of Ses-
¢ sion in Scoﬂand to do therein as shall be consustent w1th t]ns

- F I -‘ A..-—‘J 11 . i

Judgment and as shall beJust woed o’lo

Sorrn ~,"U'I.)9Vl‘t‘f)97 hoi o : 1 L ICI | LWt
Lorp:Gierorp.—My Lords, There is one other case, on which I
shall not.detain-your-Lordships very long,—a case which occupied un-
doubtedly.q igreat portion of your Lordships’ time—a case which qne
cannot but lament it isynecessary to bring before your Lordships. It
is the case pf,Hyslops v. Gordon. My Lords, this was an appeal on
the part of the appellants agalnst, I think, no ‘!ess than nineteen interlo-
cutors of the Court of Session; and, on the part of the respondeuts,
parts of thosé interlocutors were also appealed from. 'This cause
comes on before your Lordships on both appeals. o
My Lords,—It is not my intention, undoubtedly, to detain your
Lordships by going through the whole of this most complicated case.
The appellants, who are brothers;: were engaged in a great number. of
commercial .transactions, from the year 1803 to the years 1806 and
1807, with-the respondent My Gordon, who was a merchant, and at
that time resided at New-York. My Lords, transactions to a very
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JW 16518%b1 latge amount took: place-between them, and a balance beirig¢¢onsider-
edibyiMir Gorden th:bé due:to him in the year 1808, -he commeunced.
ap: agtidndmithe Goutts of Scotland against the Messrs Hyslop, to:re-
caverdhgibalance 4vhich he alleged to be due.to him. . My Lordsj
the appellants nat beingratithat time in Scotland, a decreet in.absence!
was pronounced ybut:.they-afterwards came in and took a preliminary
ohjectian to-this actioopcthat this decree was improperly pronounced;.
that thd,Gourts in Scotland had'no jurisdiction over. the case, as-they.
were potresident in Secotland, nor had any property there enabling the
Court te have:jurisdiction over them. I should state:to your Lord-
ships, however; that so long ago as the year 1810 those defences were
finally-repelled;; and that after the year 1810, down to the year 1820,
when I think the last interlocutor was pronounced, proceedings occu-
pying these:two volumes took place in the Courts in Scotland upon the
subject of this cause.. h-MyiLords, upon the subject of:the prelimina-
ry..objectionyi;L; inust confess.that-time and reflection have not altered
theopinion I at first formed, that that objection,nif it be one, .should
have been brought before your Lordships by appeal, within a limited
periodsafter 1810, for it was a defence that went to the whole action.
Ifiit hed been decided in favour of the appellants that they were not -
liable to-.the jurisdiction, there would have been an end of'-the whole;
and 1t, is clear;; an appeal might have been brought into your Lordships’
Hause by the present appellants. The defences were not sustained,
but’were repelledi: Being repelled, it appears to me it: was incumbent
on the appellants to bring that before your Lordships within the time
lhnited by ;Act of Parliament, which has not been done ; independently
of which they go on, as:I stated to your Lordships, from the year 1810,
when this preliminary defence was repelled, they go on in proceedings
occupying these twa-volumes without any reference to this prelimina-
ry objection: .z:Independently of that, I think a great deal might be
said upon the question of the Court having jurisdiction originally over
this cause. However, my Lords, I do think that, under the circumstan-
ces of this case, those interlocutors cannat now|be questioned.

- My Lords,—TheCourt of Sessionjiin the early-stage of this proceed-
ing; as the only mode of getting at the justice of the case, referred all
those accounts to an accountant. He made a very long and elaborate
statement of the accounts. Great fault was found with him for not
only deciding matters of fact, but questions of the law of America;
the consequence of which was,  that though ithe ' report was brought
before the Court ofi. Session, it was again referred and again brought
before the Court of Session; and there were four reports. Objections
many, in number were made; more particularly to various items in re-
spect of the ship Agnes ;—in fact, that formed the principal ground of
objection to the decision of the Court of Scotland. That vessel having
taken on board a cargo, was afteftwards seized, in consequerice
of being supposed to be concerned in a transaction subjecting her to
forfeiture, and her cargo condemned, and she was then repurchased by

—gy
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Messrs: Hyslops. - They first of all.endeavoured:to: make ‘out-that'Mr Jdne'1671824.
Gordon was originally a partner:in the ‘vessel itself, a8 well as:in the
cargo. The Court of Session determinedpthat he was }iablel'onl&?as to"
the cargo:and not the ship, and they decided) that/the illegalityiof:the
transaction .was-not made out, and thatftherefore the sum!ivds well
charged 'against the appellantsi:. There:wére:a variety of othet objes®
tions, on .which ‘great difference .of opinibn:at bnetime prevailed:iirthe
Gourt below ; but finally, in the year 1820, tliey adopted the:finak-report
of the:accountant, by which he found that the sumaof Dol 8;056. 593
cents for principaliwere due on the)28th. December::1808,0 which; I
take it, was the commencement of these proceedings, and:D. 2810, 50
cents for-interest.. - The Court of Sessiony'my. Lords,. adopted this re+
port; and they found,=that the balance.reported by the accountant as
due to the pursuer on the 28th of December 1808;'and payable in dol-
lars at New-York, was!the sum have mentioned for the principal; and-
the sum I have:mentionéd-for interest; and the effect of their decision
is ultimately to.determine in favour of.Mr.Gordon for that sum; subt
ject to certain/deductions mentioned in the interlocutorpoid aasu avad
tMy Lords;—=It is known.to your Lordships to be the pl‘acticé 'of
this House," that:where:judgments are affirmed, it is notvalways thé
habit to pronounce the reasons why they are affirmed ; and,>my-Lotds}:
if I were in this case to travel through thosesminute accounts,iand
state all:.the .points which: have been made, I should occupy 'your
Lordships almost as long as the original hearing of the appeak19With
all the attention Inhave been able to- pay to the case, -attended with-
difficulties as it is; I cannot help thinking substantial justice lias been
done by the final report of this accountant, as far-as that balance is
concerned:~ I think the objections made-have been.well asswered: ir
the papers below, as well as at: your Lordships! bar. . 9esris iy ;20
a It is admitted, that if the appellants are right in respect:of thé.ship
Agnes, that would have turned the balance the other way: butdl: think
on that subject the .decisioniiof the Court of Session'was perfectly
right. It does not appear to me that Mr Gordon was liable! for that
vessel, though he was.liable for his share of the cargo ; nor do I think
that transaction was - illegal so as to debar him from the claim he has
made against these parties.~~It appears that, though the ship was con:
demned, .yet there was afterwards, on the appeal to this country, a-
compromise between the captors and Messrs. Hyslop, and actions, or at
least- claims, are now existing on thepolicy of assurance. |
But,umy Lords, undoubtedly the Court of Session have got into a
difficulty, from which it is impossible for this - House to relieve the
parties withont sending this case back :—these accounts were kept in
dollars; the claim jin Scotland was a_.claim for a balance in sterling
money ; the Court of Session find, that this sum is due in dollars, pay-
able in dollars at New-York. Now, how is it possible for the appel-
lants to carry into effectithis judgment? how is the respondent to
obtain this sum in dollars payable in New-York? There would be a
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June 16. 1824, great coniest between thgse parties as to the rate of.exchange, and

the sum payablg ,inthig country. The payment. cannot be enforced .
in New-York, and undoubtedly the Court of Session should have dage
that in this case, whigh. i-is . the habit of this country to da when an
action is.hrought,for, a sum of money recovered in foreign money,~
they should have. ascertained what is to be paid in this country ; -and
thqrafor.e, undoubtedly:, this House must remit the case back, in arder
that that sum may_be ascertained in British money which is due from
the one.party to the other.

My. Lords,—.-Another difficulty has occurred in this case, in cqnse-
quence . of anot.hernappeal which your Lordships have decided. Mr
Gordap, the respondent, had received the sum of L.414 from persons
of the names of Hughes and Duncan at Liverpool, on account of
Messrs Hyslop. On the contrary, it appeared that Hughes and
Duncan at Liverpaol bad received from Messrs Hyslop only this
sum of L.414; but they had after wards paid bills for Messrs Hyslops
to that amount ; so that they had. paid L.800, having only the L.400
m,.the;; possession. They afterwards brought an action against Mr
Gordaon and Messrs Hyslops, to recover back the sum .of L.400 they
had overpaid. It is perfectly clear they had a right to recover it
from Messrs Hyslop. Mr Gordon resisted the demand of it from him,
saying, It iglear it was due to me, therefore you, Messrs Hughes and
Duncan, have no right to recover it back from me. At the time this
cguse was before the Court of Session, that cause was also depending
before the Court of Session ; byt it so happened, that before this cause
was decided, they decided that; and they decided that in which this
House have not acquiesced,—that Mr (Gordon was bound to repay that
L.400. Of course, if he repaid the L.400 to Hughes and Duncan,
Hyslop would not be entitled to credit for it in the account with him;
and therefore, in 1820, they ¢ supersede consideration of the question,
¢ whether the defenders are entitled to deduction of L.414. 6s. 11d.
¢ sterling, recovered by the pursuer from Hughes and Duncan an the
¢ 10th July 1809, until a process relative to the pursuer’s right to
¢ retain that sum, which has been taken to report by Lord Bannatyne,
¢ Ordinary, be advised by the Court.” Then, when they came to a
final decision on the 1st of Yarch 1821, they ¢ find, in respect of the

¢ judgment of the Court pronounced this day in the process at the
¢ instance of Hughes and Duncan against David Gordon and Max-
‘ well Hyslop, that the defenders are not entitled to deduction in this
‘ accountmg of the sum of L.414. 6s. 11d. sterling, received by the

¢ pursuer from Hughes and Duncan on the 10th of July 1809.) They
were not entitled, undoubtedly, to credit for it, if Mr Gordon was
obliged to repay that sum to Hughes and Duncan. . Your Lordships,
haoweyer, have reversed that finding.*. It is dlcar. that Messrs Hyslop

T )y

* See.anle, Vol. Il. p. 310,
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T are entltled to credit for the L. 414 whic¢h GordonfreeeWed from Hughes June 16. 1824.
and Duncan on thelr account “and theréfore-thit'makeés an alterstion
in the Shiount!" - i ylbeyduoban bng (drn T -ws.
My ‘Lords,—In the interlocutor of Novemberd1820,” there wére
sevetal provisions made, which, it is stated, wéré'tot ‘unusual in the
Court of Session whén accounts are finally adjusted, partlcularly with!
reepect to a sum of money on a bill, that they shall give" sausfabtory
security to the pursuer-to relieve him from any-claim’on'that sum, hé
to be entitled to credit for that sum, that secarity being first given to
the satisfaction of the Court; there is also security to be given by Mr
Gordon. ¢ Of new find, that the pursuer must, before extract, find
¢ sufficient caution to repay to the defenders whatever sum shall be
‘ received by the pursuer or his attorney in Amerlca, in virtue of'
¢ attachments in Mr Dallas’s hands.’ e
My Lords, 2= Really,* after looking through these various interlocu-
tors, it appears to me; that in order to get at substantial justice, and
to put an end, if possible, to this litigation, which has now been depend~
ing ‘ever since the year 1808,"it will be necessary for your Lordships*
to' ‘come at some deferminate finding, which, being remitted to ‘the
Court of Session, will ‘enable them finally to adjust the account, which
cannot be adjusted in your Lordships’ House. - an
There was one point made by the respondent the principal subject
of his cross appeal, which is on the subject of interest. It appears that
the Court®of Session calculated interest at 7 per cent, which would
have been the rate of interest payable between the parties in Amenca,
on the balarice due at the time this action was commenced; bt
they thought that, according to the summons of the respondent, (the
pursuer in the action), he was entitled only to 5 per cent from the
time the action got into Court to final judgment. I think the Court of
Session have adjudged rightly upon this point,—it is not my intention,
therefore, to propose any alteration upon that subject; but I have
drawn out"a very long judgment, which I will submit to your Lordships
to-morrdw morning. I will just state what the subject of it will be :—
To find that, according to the third supplemental report of the accoun-
tant, the halance due to the respondent on the 28th day of December
1808, calculated in dollars payable at New-York, was 20,867 dollars 50
cents, whereof 18,054 dollars 93 cents are principal and 2,810 dollars
57 cents are interest—that is the sum which the accountant has stated.
Find, that it ought to be ascertained and found, how much the said
balance amounted to in sterling money of Great Britain on the 28th
day of December 1808. Then, my Lords, to find that the appellants
are entitled to a deduction from the said balance, when so ascertained,
of the sum of L.414. 6s. 11d., received by the respondents from Hughes
and Duncan on the 10th July 1809, and also of all the sums received
by the_respondent in virtue of interim decrees of the Court. My
Lords, in the course of the proceeding, the Court of Session being
satisfied that there was a very large sum due to Mr Gordon, made
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edly beoentllled to C jedlt. Then to find, that provrded the appellant
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shall, wlgnn suph a time, as ‘the Court of Sessnon shall appoml:a find
security satlsfactory to the said Court to relieve - the.respondent vof all

.claim against him connected with his bill or note to Mr Auchinvole for

5000 dollars, at the instance of the-said Mr Auchinvole, or any person
in his right, by virtue of the bills of lading mentioned in the answer to
the objections against the second supplemental report, they shall in that

case be entitled to a farther deduction from the said balance of the

said 5000 dollars, the principal and interest thereof, at 7 per cent, from
6th September 180840 28th December thereafter; that is, adoptnng

%I‘

the interlocutor of the Court of Sessron without preJudnce to any other

claims competent to the respondent upon the said bills of lading, and
for recovery of the same from whomsoever may belpossessed of the
same, as accords of law. Find, that the reSpondent, before extract,

v Jr - BF 48 * . U e
rnust find 2ufficient caution to repay to'the’ appellants wbatsoeyer sums

shall be received by him, or his attorney in. America, ‘;;;;Jlrtue of at-
tachments in Mr Dallas’s hands, in so far as he may thereby.receive
more than full payment of the sums to be ultimately found due to him;

which is part of the interlocutor of the 23d of November 1820, which
does not appear to be much quarrelled with'at the Bar. Then find,
that the respondent is entitled to interest at the rate of 5 per cent from
and after the 28th December 1808, on the ‘s “of 18 056 dollars 93
cents, balance of prnncnpal as estimated in sterling money of Great
Britain as aforesaid, to the time of the'final decree; due allowance
being 'made for the sums directed to be detlucted therefrom as afore-
sdid, ‘and nterest’ on the ‘principal’sum due at the time of the final
decree, from thence till payment. Then toireverse the:interlocutors
complained of, so far as they are.inconsistent with these findings ;.and
remit the ‘cause to the Court of Session;, to do therein as shall be
cansistent, and as shall be just between the parties.

- My Lords,—] entertain a hope that these findings w,dl be the means
of closiog this litigation between the parties, whlch unqu,btedly is
very much to be wrshed It bas been my object to prepare such a
judgment for your Lordshlps to adOpt, as shall have that effect. Whether
or not I shall have succeeded, it is hardly possible for mé td'stdte, when
I look at the voluminous nature of these ‘proteedings’ but‘ I think,

having fixed the balance dué'at the commencement of thé transactions,
and the credit the parties are entitled to, there is a foundation-laid
for a very speedy termination of this cause, when the Court shall have
ascertained the amount in Eoglish mouney, on- which the Court will
have .easy weans of information as to the rate of exchange at the time.

It appeared to me this was the best mode of adjusting this most com-
plicated and difficult case between the parties, and the;best mode of
putting an end to the litigation which has so long existed between

them.
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Proce;s —-Cnrcumstances under whi ch 1t was heid (aﬂirmmg the Judgment of the
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Court of Sessxon), 1. uI'hat a' Party ‘who had been étriployed to érett bmldmgs‘?e“hd
“'had’ réhidered an account, 'and raided 4'summons for a ‘certain siiin'as dué 4o hins)
“ was entitled to amend his summons, so as to* conclude for a larger :suim -reported
by valuatorsitoibe due to him; .and, 2. That an amendment of;the libel, hbich
was lodged after ;the, report of the valuators, had been acqwesced in byjthe

.. defender,iand therefore, could not be objected to as incompetent. 89qqs. 1om 290b.

In 1808,- Sir John Lowther Johnstone empioyed Wlll}?i‘r{r’i June 22. 1834,
Elllot, ar chltect in Kelso, to qmak_e certain a]tenat'loffé ati'd addn-l 90 DIVISION.
tions to his mansion-house. at. Westerhall Wlth thlsmblew, Lord Pitmilly.
Elliot furnished to Sir John, plans, spemﬁcatlons, and 1estimates,
but no formal contract was entered. into.. Besides the, operations
upon the mansion-house, Elliot was-subsequently employed- to
erect: a new kitchen, am -ice-house, farm-offices, and many other
pieces of work which had not been originally: contemplat'ed.i‘?iﬂln
the course of executing the‘work, a dispute havmgftaken»place
Letween them, Elliot;%on the 24th Ju]y 1810, wrote to 'Sir John,
that ¢ he had no obJectlon that, instead of the stims charged in my
b estlmates,qtheﬂhg)‘!g,be submittéd to the measuréement and arbi-
¢ tration of two men of skill, mutually chosen, to settle between us
¢ for the whole concern from' the beginning.” To this Sir John
answered on,the 27th, that ¢ I certainly approve highly of your
¢ proposal for us to have two men mutually chosen, with power,
¢if they disagree, to call in a third, and settle the whole concern
¢ from the beginning.’.- The operations were continued, - but
frequent complaints were made- by Elliot, that he was not
supplied with moriey to enable him to carry them on. In March
1821, Mr Ure, writér to the signet, Sir John’s agent, wrote
to Elliot, that it was proposed to grant him a bond of L.1000;
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Jume 22.:1824. anil it the samle time hié statedy that ¢ I beg you will send me a
¢ state of your accounts with Sir John Johnstone from thé”com-
¢ mericenieht up tdthe piresent time, together wnh c0p1es 'of any
< agreements you may'-have had with Sir John on’the 8ubject of
¢ tbe different buildings at Westerhall.” = Elliot accordingly; on
the 215t, transmltted an account, shewing thit“the total ‘amount
was L.2633. 4s. 8d., and that, after deductmg partial payments,
“there wasla balance in his favour of L.1883. 4s. 8d. indepen-
dent of a claim which-he had for foreign timber. This account,
he afterwards alleged, was intended as a mere sketch, to shew
that at least the full sum for which it was proposed o grant the
g bond was owing to him. ‘The bohd was accordingly~granted,
and the works wére finished soon thereafter.::Sir John died in
the course of the year 1812, having appointed the appellants his
trustees; and Elliot being unable 'to get?'a settlement,'fralsed
an action,” in which he concluded, that''the trustees:should be
6rdained ¢ to name a sworn measurer to examine and measure
¢ the buildings and other works executed ‘by the'pursuér for the
¢ said Sir John Lowther Johnstone, and to fix a*cettdin short
¢ day for such person so to be named by them to meet thie par-
¢ suet,’ind a measurer to be named by him, to measure the
* whole’buildings and other works executed by the pursuer for
¢ the sald deceaséd Sir Jolin Lowther Johnstone, that' thée price
¢ o value thereof may be ascertained and paid to the pursuer,” &c.
¢ and to make payment to the pursuer of the full price or value
¢ of said buildings{ and other works executed by him as aforesaid,
¢ as the same shall be ascertained by the measurément of the
¢ several parts thereof,” &c.; and ¢ that, if the said defenders shall
¢ delay "or refuse to name a measurer, or to fix n day for the
¢ measurement to take'place as aforesaid, or shall refuse to pay
¢ the price or value of said works, after the same shall be mea-
¢ sured, and the value thereof ascertained after the nicasirement
¢ is completéd, the sald defenders ought and should be decerned
¢ and ordained, by decrect foresaid, to make payment'to the
¢ pursuer of the sum of L.3300 sterlmg, &e. under deductlon

of partial payments.

In defence the trustces pleaded, that Elliot was bound to
abide by the account which he had rendered, shewing that the
tothl cost, instead of being 'L.8300, was only L.2633, and
that the balance dde to him was L.1388, from which there fell
to be deducted the bond for 1..1000, and certain other partial
payments, leaving an ttiltimate balance of only L.83; and that he
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was not ectititled . to have the value.,—ascet:tained-pby a_remit-to »Juie 22. 1824
tradesmen...y; SR .. b iy glau023s 10 10 9igia
mThe Leord Ordinary, on advnsmg the case,; issued-the follow-
ing note :—¢ The Lord Ordmary has readthe-correspendence
.,,,and whole process, and is of apinion,, that:.a remil;bust: be
.,,madg to, tradesmen to measure and calculate the. prieei ofsthe
$ buildings executed at Westerhall, ;. The remit, may be before
f, answer, but;the Lord Ordinary. thinks, on.perusing.the whale
f,0f the letters, that the pursuer is not bound by the statement of
$ accounts,contained in the letter of 21st March 1811,11The
~¢ pursuer_had, it appears, given in estimates, but:finding . Sir
¢ John not quite satisfied, he offered, in the letter,of 24th July
$ 1810, to. submit the work to the méasurement and arbitration
¢ of neutral-persons, .This was agreed to by Sir John. The
b pursuer afterwards,.~in his letter of 21st March 1811.to,Mr

, .,_,‘-'Ure,, sent, an account of what would have been due according

. to,the estimates, (and he could make it out in .no other way);
¢ but.these estimates had been rejected, and a different. mode. of
‘ settlement agreed to.  Sir John could not have been compelled
¢ by the pursuer to settle by estimates, neither can the pursner
< be.bound by them. The remit, however, may be made before
¢ answer, and the cause may be enrolled for the Lord Ordinary’s
¢ next hour, in order that the terms of the remit may be adjusted,
¢ and the measurers named.” Accordingly, his Lordship after-
wards, before answer, remitted to an architect and a sworn
measurer, ¢ to repair to Westerhall, and iuspect and measure
¢ the work performed there by the pursuer for the late Sir John
« Lowther Johnstone, Baronet, and to put a value thereon,
‘.according to the price of similar works at the period they
¢ were cxecuted in that part of the country,;and to report’
Against this remit the trustees reclaimed to the Court, but
their Lordships adhered. A report was then made by the
valuators, that the total charge for the work was L.39]3.
On considering this report, with objections, the Lord Ordinary
issued a note, that it appeared to him that the libel was not
sufficiently broad to comprehend two claims nade by Elliot,—
one of L.114. 12s. 1d. for plans, travelling expenses, and other
charges, and another of L.90. 3s. 3d. for foreign wood. Lilliot
then lodged an amendment of the libel, including these. two
sums ;. and after the conclusion for L.3300, he proposed to insert
this alternative, ¢ or such other sum, less or more, as shall be
¢ found -to be due to the pursuer, including the above-mentioned
“. two sums of L.90. 3s. 3d. and L.114. 12s. 1d.’ |
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The Lord Ordinary then pronounced an interlocutor, by
which he ¢ allowed the amendment of the libel now. offered on
¢ the part of the pursuer to be received, and allowed the same to
‘ be seen till next calling.” No objections were offered, and
Elliot having discovered that-the claim for L.90. 3s. 3d. was
already embraced under the libel, lodged a minute, proposing to
withdraw it from the amendment, and craving decree for the
sum reported by the valuators, together with the account of

'L.114. 12s. 1d., under deduction of partial payments amounting

to L.25650. This minute was allowed to be seen and answered :
but no answers having been lodged, the Lord Ordinary.de-
cerned for the above.sums, under deduction of the partial
payments. Against this judgment the trustees lodged a repre-
sentation, on advising' which his Lordship found, ¢ that after
¢ the letters of 24th and 27th July 18610 had been sent and
¢ received, the pursuer could not have compelled Sir John John-
¢ stone to settle;with him according to the estimates which had
¢ been given in, or on any other principle than that Sir John
¢ should pay for the actual value of the work done, according
¢ to the measurement and report of skilful tradesmen: That
¢ the pursuer’s letter to Mr Ure of the 21st of March 1811 could
¢ not alter the rights of parties as fixed by the previous cor-
¢ respondence above referred to: That no particular objec-
¢ tions have been stated to the report of Messrs Laing aond
¢ Johnstone, from which report it appears accordingly, that the
¢ representers are only required to pay the actual value of the
¢ work done, and that a great part of the work besides is not
¢ included in the estimates;’ and therefore refused the represen-

- tation.

The trustees then presented a petition to the Court, and
hitherto no objection had been made:to the amendment; but
when the case came on for advising, it was objected to as incom-
petent. The Court adhered, so far as the interlocutor decerned
¢ for payment to the extent of the sum concluded for in the
¢ original libel, being L.3300 sterling, under deduction of the
¢ partial payments;’ and ¢ remitted to the Lord Ordinary to hear
¢ parties farther as to the respondent’s claim under the amend-
¢ ment of the libel, and do as he shall see cause.” The case
having returned to the Lord Ordinary, his Lordship pronounced
this judgment :—¢ Finds, that the amendment of the libel, in so
¢ far as now insisted in by the respondent, relates to a sum of
¢ L.114. 12s. 1d. as the amount of an account for plans, travel-
¢ ling expenses, and other charges: finds, that no particular
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¢ objection was stated to-this account; or the-charges in it, by the Juhe 22 1824.
¢ petitioners ; ‘but-that the Lord: Ordinary-having} in"his note of
“the 21st December 1816; suggested a doubt whether this-ac-
¢ count; and another small account ‘not tiow insisted -in; were
¢ comprehended under the conclusions of “the original libel, the
¢ respondent put in- an amendment of the libelj concluding: for
¢ payment of these two separate’ accounts, neither of which had
‘ any ‘connexion with the work réported: on by Messr$'Laing and
¢ Johnstone,® which had previously -formed the only subject of
¢ litigation between the parties : Finds, that thie amendment. of-the
¢libel was allowed to be seen by interlocutor of the 22d -of
¢ Jahuary 1817 ; but that the objection now offered to it by the
¢ petitioners, viz. that it was not competerit to give in the amend-
¢ ment of the libel at. the late period of the cause in which the
¢ amendment was put in, was not stated to the Lord Ordinary,
¢ either at Bar, or in the representations which followed after the
¢ amendment was allowed to be seen, nor is any such objection
¢ stated in the petition to the Court: And in respect it appears
¢ to the Lord Ordinary, that it was competent to the respondent,
¢ against whom, as pursuer of the action, the objectiony ¥if
‘‘competent and omitted, - would not have applied to bring forward
this new claim, after parties had joined' issue on the other
matters; and also, that the petitioners, who were'allowed to
see the amendment, but did not at that time offer any objection
i point of form to its being received, cannot now be permitted
to urge this formal objectlon—lefuses the desire of the petition
as to the respondent’s elaim under the amendment of the libel,
and adheres to the interlocutor reclaimed against’ The trus-
tees then reclaimed to the Court; but their Lordships, on advis-
ing the petition with answers, on the 7th June 1821, adhered.
‘Lord Craigie was of opinion, that under the first conclusion
an amendment was not necessary ; but the other Judges dissented ;
and all agreed that, except for'the conduct of the trustees, which
barred them from objecting to it, the amendment was incompe-
tent, seeing that the report of the valuators was equivalent to a
proof.* | o |
The trustees then appealed to the House of Lords, and
maintained,—
1. That Elliot was bound to -abide by the account which he
" had originally rendered, shewing that the total charge was only
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June 22. 1824. 1.,2633, and was not entitled to resort to the report of the
| valuators, which stated that the total charge was 1..3913.

2% 0¥ 2. That at all events the .amount of that chargesmust :be
limited to the sumnlof L.3300, which he himself had specified in
his summons as the utmost amount of his claim. And,

3."That “as the ' report of the valuators was equivalent to a
proof, and 's0" litiscontestation had taken place, it was not com-
petent for Elliot to amend his libel at that stage of the process,
soias to make it‘coincide with the amount reported;.by the

‘valuators: that although the Lord Ordinary had allowed the

.amendncllenaf to be recelved yet it"had never been admitted as

part of; the llbel “and therefore they could not be barred from

objecting to its being admltted atnany time prior to this being
actually done. " = e b |

On the other hand, Elhot contended, — - aw

1., That as the.iaccount which he rendered was mtended

merely as a vidimus, to shew that at least more than L.1000 was

“dué’to him, he could not be foreclosed by it. -

.2 That aTthouoh it was true he had underrated 'the value of
"the work which he had performed in his summons, yet he had an
alternative conclusion for payment of such sum as should be

SR ascertained by the report of valuators, (to which mode of proof

it o1 'Sir John Lowther Johnstone had expressly agreed), and therefore

-t~ 'hencould 'not be barred from getting what was justly due tq him
by having made a mistake as to the value of the work, And,
+ 3. That the summons was sufficiently broad without an amend-
'ment ; but at all events, as a remit to valuators could not be con-
sidered as equivalent to a proof, and so litiscontestation had not
taken place, the amendment was quite competent ; but supposing
that it were not so, the trustees must be held to have agreed to
its being received, because they allowed the interlocutor permit-
ting it to be received to become final, and stated no objection till
after judgment onlthe merits had been pronounced by the Lord
"Ordinary, and the Court were about to adhere to that interlo-
cutor,
The House of Lords ¢ ordered and adjudged, that the appeal
¢ be dismissed, and the interlocutors complained of affirmed.’

Appellgnts’ Awhorities.—4. Stair, 39. 2.; 4 Ersk. 1. 69.

Respondent’s Authorities.— Douglas, Dec. 23, 1693, (12,14-8) Mcldrum, July 28.
1716, (12,152.); Kinniburgh v. Earl of Morton, June 13. 1820, (not reported).

J. CAMPBELL—SPOTTISWOODE and Roasn'rsos,—Sohcntors.

(Ap. Ca. No. 717.)
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P&;tﬁékhii)JCMpéiawh~Bankruj7b— T4tls to Pursue.~A partner of a~Company
-+ having ventered - into “&: joint edventure with .another, and made use of the, pame
Band credjt. of the Compapy; and the estates of the Company havmg been - seques-
trated, .and a separate sequestratlon awarded agamst the partner, and 'different
M ristees havmg beeri ‘appointed ; and the trustee of the Corhpany havmg raised an
“iaction: against the Gther joint adventurer to account to him, and on the dependence
arrested dividends duc to the joint adventurer out of the estates of a sequesfrated
Company ; and that joint adventyrer having previously granted an assignation of

_ these dividends to another party, and delivered relative dfshonoﬁred bills accepted

by ke sequ&stratea Company, 'which had been’ originally indorsed away and dis-

28 éounited by-the joint adventurer, but had been returned on him’; and the assignation

not having been intimated till subsequent .to the arrestments ,—Held, [(affirming the

. jydgnent of the Court of Session), That the arrestments by she trustee for the Com-

PADy were preferable both to the asmgnatxon and bllls held by the party acquiring
them” from the Jomt advenhirer o - SLANRERREE L KRV PR ¢ A

S ) F U 2 R T S : T gt
‘°°HUG:—1 and Wxil 1AM HaMiLtoN were the partners of a Com-
“pany ‘which carried“on business, in-Greenock under the firm of
John Hamiltén and Company, and in Liverpool under that of
William Hamilton and Company. The former of these branches
was marfaged by Hugh Flamilton, and the latter by William
Hamilton'; ‘and it was “alleged that the partners were bound
not to’ enéé"&é ‘it anhy business on their private account. . Hugh
Hami]ton, ’hoonér‘ ‘became a partner of Hyde and Company,
mefchiants f# ‘Greenock, and embarked in a joint adventure
with Boyd Dunlop and Company, merchants in Glasgow. In
‘the prosecation’ of -this joint adventure, Hugh Hamilton made
use of'the namé ‘and credit -of John Hamilton and Company.
Accordingly all the goods: were purchased, and the invoices
granted, and the bills accepted, either under the firm of John
Hamilton and Company, or under that of Boyd Dunlop: and
Company—the name of Hugh Hamilton not being mentioned.

On the 2d of August 1814, Hugh Hamilton addressed a
letter to Boyd Dunlop, the leadmg partner of Boyd Dunlop
and Company, in which, after mentioning that he had expe-
rienced certain misfortunes, he stated, ¢ I wish, as soon as you
¢ can, you would sénd me J. H. and Co’s account-current, cal-
¢ culating interest to this time. The tobacco concern I wish
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June 23. 1824.

1sT DIvisiON.
Lord Gillies.



