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D u k e  o f  Q u e e n s b e r r y ’ s T r u s t e e s , Appellants.— Murray—  N o. 23
Abercrombie.

M arquis o f  Q u eensberry , R esp on d en t.— Brougham— Keay
— Sandford.

Tailzie.— Reparation.— The Court o f Session having held that an action concluding 
for damages at the instance o f an heir o f entail in possession, was competent against ' •
the executors o f  the preceding heir, who possessed under an unrecorded entail in fa­
vour o f a series o f  substitutes, containing prohibitive, irritant, and resolutive clauses ; 
and who was alleged to have violated the prohibition as to the letting o f the lands ; 
and the penalty o f  the entail being the heir's forfeiture, and nullity o f  the act itself, 
and not pecuniary damages; the House o f Lords remitted for the opinion o f both 
Divisions.

I

B y  the T in w a ld  entail, execu ted  in  1769, b y  C harles D u k e  May 22, 182G.
o f Queensberry, in favour o f a series o f substitutes, it is provided, , ~
, i . . i i  /. i „  i . i i  . V 1st D i v i s i o n .4 that it should not be lawful to any ot the said heirs to set tacks Lord Meadow-
4 o r  rentals o f  the said lands, o r  an y  part th ereof, fo r  an y  lon g er  bank.

4 space than 19 years, and without any diminution o f the rental,
4 o r  fo r  the setter’s lifetim e, in case o f  a n y  d im in u tion  o f  the 
* r e n ta l ; and  that it  shall n o t be law fu l to  a n y  o f  the said heirs to  *
4 take grassum  fo r  any tack  o r  rental to be set b y  them , b u t to set 
4 the said lands and  estate at such  reasonable rents as can  be g o t  
4 th erefor, so  that the su cceed in g  heirs m ay  n ot be h u rt o r  p re ­
j u d g e d  b y  the heir in ’ possession  setting  the lands at an under 
4 value, or tak ing  b y  w a y  o f  grassum  w hat fa lls ann u ally  to  be 
4 paid out o f  the p rod u ce  o f  the lands.’ '
' T h e  con sequ ences o f  con traven tion  are declared  to  be, that x

an y  o f  the heirs con tra v en in g  4 shall for  h im se lf or  h erse lf o n ly  
4 ip so  fa cto  am it, lose , and  forfe it  a ll r igh t, title, or  in terest 
4 w h ich  they  respective ly  have, o r  shall have, to  ou r said lands 
4 and e s ta te ; and  the sam e shall becom e v o id  and extin ct, and 
4 the lands and  estate shall devolve , accrue, and b e lo n g  to  the 
4 n ext heir o f  tailzie appoin ted  to succeed, in  the sam e m anner 
4 as i f  the con traven er w as naturally  d e a d t h a t  the lands and 
estate shou ld  n ot be burdened w ith  the acts and deeds o f  con tra ­
ven tion , w h ich  it is declared  shou ld  have n o force , strength , or  e f­
fe ct against the other heirs o f  e n ta il ; that both  the estate and heirs 
sh ou ld  be as free therefrom , as i f  the deeds o f  con traven tion  had 
never been done or  happened ; and that it shou ld  be law fu l to the 
heir h av in g  a title through  the con travention  o f  a form er heir, 
to  establish in  his o r  her person  the righ t and title to the said 
estate, w ith ou t be in g  subjected  to the deeds o f  the party  con tra -
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May 22, lfl20., vening. Although there was a power given to record the entail,
there was no injunction to that effect.

. On the death o f Duke Charles the entailer, he was succeed-
*

ed by William Duke o f Queensberry, who made up-titles to 
the estate under the entail, but he did not record it. During 
the period o f his possession, he obtained renunciations o f several 

1 o f  the current leases, and granted new ones; and on his death
the M arqu is o f  Q ueen sberry , w h o  succeeded  h im , be in g  advised 
that a red u ction  o f  these n ew  leases w as n ot com petent, as the 
entail had n o t been  recorded , raised an action  o f  dam ages against 
the D u k e ’s trustees and  executors, on  the g rou n d  o f  con traven - 

\ tion , b y  h avin g  entered in to these transactions w ith  a v iew  to 
en rich  h im self, and thereby to  in ju re  the su cceed in g  h e ir s ; and 

• • that he had done so in  a m anner con trary  to  the entail, and in
ord er to  defraud  the n e x t  heir. In  defence against this action , it 
was pleaded as to  one class o f  the leases, that as th e 'p eriod  for  
w h ich  the or ig in a l’ leases w ere granted  w as still current, and as 
the n ew  leases had been granted  on  renunciations fo r  rents 
w h ich  w ere at least the same as in the orig inal leases, the pursuer 
co u ld  n ot qua lify  any dam age. T h e  C ou rt o f  Session , on  the 2 3d  o f  
F ebru ary  1815, a sso ilz ied ; and on  appeal, the H ou se  o f  L ord s , on 
the 26th  M a y  1820 , aflirme^i the in terlocu tors com plained o f , 6 so 
c far as th ey  respect leases granted  b y  W illia m  D u k e  o f  Q ueens- 
‘  b erry  on  the renunciation  o f  fo rm er leases, w h ich , i f  n ot sur- 
c rendered, w ou ld  have been subsisting leases at the tim e the
* sum m ons w as issued, w ith ou t p re ju d ice  to  an y  action  or  a c- 
‘  tions to  be  hereafter brou gh t on  a ccou n t o f  the said leases /
* A n d  w ith  respect to  the rest o f  the leases to  w h ich  the in terlo-
* enters relate, that the cause be rem itted  back  to ,th e  C ou rt o f

'  I

* Session  in S cotland , to  rev iew  the said in terlocutors, w ith  liber-
* ty  to the appellant to g ive in  an additional condescendence, and
* in such add itional condescendence to  state such farther facts 
c and circum stances as he m ay be advised to state, w ith  respect to
* each o f  such  last m entioned  leases respectively , provided  such 
6 farther facts and circum stances be consistent w ith  the term s o f  
c the sum m ons, and w arranted th e re b y /

T h e  effect o f  this ju d g m en t w as to  assoilzie the trustees and 
execu tors from  the action o f  dam ages as to  the leases granted 
on  renunciations o f  form er leases, the period  o f  w hich  was still 
nnexpired, b u t w ith ou t prejud ice to  an y  other action  o f  da­
m a ges  to  be afterw ards brought in relation to  them . A m o n g  
this ?lass was the lease o f  the farm  o f  O ld  M ains o f  T in w ald , 
and on  its exp iry  the M arquis o f  Q ueensberry  raised an ac­
tion o f  dam ages against the trustees and executors, „ stating
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generally, that while the Duke 6 was in possession of the'May 22, 1826. 
‘ estates to which he succeeded under the disposition and deed
* of tailzie aforesaid, he let the whole or most of the farms 
6 upon the estate, not at such reasonable rents as could have
* been obtained therefor, but, on the contrary, he, with an in- 
6 tent to defraud the succeeding heir, let them at rents far be- 
6 low such reasonable rents; and thus the said Marquis, pur- 
6 suer, had been hurt and prejudiced by the said Duke while 
c in possession, his setting the lands at an undervalue ;* that 
in particular, the farm of the Old Mains of Tinwald, which was 
possessed on a lease of nineteen years, from Whitsunday *1791, 
at the yearly rent of £140,, had been renounced in 1796, and a 
new lease, for nineteen years, granted from Whitsunday of that 
year at the same rent; and agajn in 1799, a new lease had been 
made, also for 19 years, at a rent of £140, both of which leases 
were 6 in defraud of the said Marquis, pursuer, greatly to his h urt 
‘ and prejudice, and in contravention of the said entail,’—£140 
not being such a reasonable rent as could have been got for the 
farm, which was well worth £550 per annum, and of which the 
Duke was well aware.

Among other defences, the trustees pleaded that the action was 
incompetent, seeing that the only penalties which the deed of en­
tail annexed to any act of contravention, was the forfeiture of 
the heir contravening, and the nullity of the act itself; and there 
was no condition or declaration whatever importing that the re­
presentatives of any heir who should possess the estate should 
be liable in damages to a succeeding heir on account of any al­
leged act of contravention.

The Lord Ordinary having reported the case on informations,
the Court of Session, on the 15th December 1825, found the
action competent, repelled the defence, and remitted to the Lord
Ordinary to proceed accordingly.*

*

Lord P resident—We have in a manner decided this case al­
ready, for it seems to be the case of Ascog over again .f

L ord Hermand.—I have no doubt of the competency of an 
action of damages against the executors. This was the only 
course left to the pursuer. If the entail had been quite perfect,

' I am not prepared to say that such an action would have been, 
competent. But the entail (was imperfect from the want of re-

* See 4 Shaw and Dunlop, No. 228.
•f The decision in the case o f Ascog is not vet final, a reclaiming petition having 

been appointed to be answered.
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gistration; and the proper remedy in case of .contravention has 
thus been neglected to be provided.

Lord President.—That is very true. But the heir in posses­
sion was just as much to blame for not getting the entail record­
ed, as any one of the other 'heirs. The late Duke was quite as 
much in fault as the Marquis.

Lord Balgrays—In my opinion he was more so; for it was the 
primaiy and special duty of the heir in possession to have the entail 
completed, by putting it on record, upon his first taking possession 
under the entail. The consequence of the neglect in this case has 
been, to save the lease, but not to protect the executors from 
damages. The present action is perfectly competent. But I will 
go farther, and suppose the entail to have been perfected by re­
cording. Still I have great doubts whether the pursuer might not 
have had other remedies besides that of irritancy, and particu­
larly whether he might not have had a competent action of da­
mages against the executors, if that had been necessary. - And I 
will not say that one of these remedies would exclude the other; 
for I think the pursuer might be entitled to them both at one 
and the same time. The object of the entailer is to preserve 
bis estate>; and this he endeavours to accomplish by fettering 
the heir in the mode of 'conducting it. He may even restrain 
him in the ordinary management of the estate, and the re­
straint will be effectual. The heir must act according to the 
injunctions of the entail. He is not entitled to reap any ad­
vantage to himself at the expense of the other heirs, in any 
manner which is prohibited by the entail: and if he does so, he is 
liable to them in damages for the loss, besides forfeiting his right 
on account of contravention of the entail. He is bound to repair 
the wrong which he has done to the heirs: he is bound to refund 
to them the money which he may have pocketed by taxing the 
rentals. I say therefore, that not only is his right to the estate 
resolved by the act of contravention, but he is at the same time 
personally bound to repair the damage, by giving up what truly 
belongs to the heir of entail. I have no doubt that this personal 
obligation may be made good against his representatives. The 
House of Lords were undoubtedly of opinion that such a claim 
is relevant, else they would not have sent the original action 
back here. Indeed I think the lav/ of the case perfectly clear. 
If an heir of entail, in the face of a prohibition, does a great in­
jury to an estate, is he not bound to repair it? Suppose, as in 
the case of Allan, that he has pulled down the house and sold 
the materials, no doubt bis right would he forfeited, but at the 
same time would lie be entitled to pocket the proceeds, and to
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retain them, because the next lieir was not entitled to sue for M ay 22, 1826\ 
them ? Impossible. Or if he had set fire to the house and burn­
ed it, would he not have been liable to the next heir in damages 
as well as have lost his right to the estate, if that had been the 
penalty of contravention ? These consequences would no doubt 
be dependent upon the nature of the prohibition in the entail. ' '
But in the present case the prohibitions of the entail are ex­
pressly declared; and if the pursuer can only prove that the al­
leged injury and violation have been made, I have no doubt that 
he is entitled to sue the executors for damages, though I suspect 
he may find it perhaps a difficult matter to prove the facts*
The House of Lords, indeed, have decided on the relevancy of 
the action by their remit; and they appear to have sent back the 
case only for the purpose of having the facts'ascertained.

L ord  G illies.—The question here is as to the competency of the 
action, and we must assume, as the defenders have done in sta­
ting their additional defence, that an act of contravention has 
taken place. I- think the decision in the Ascog case must be 
taken as the rule in this. At the same time, I was one of those 
who doubted of the correctness of that decision. The present 
case, indeed, is infinitely stronger in favour of the pursuer. For 
here there was a perfect entail; and the heir is not entitled to 
plead upon any imperfection that arose from the want of regis- 
tration, for then he would be founding on his own wrong. If 
the Duke had been still living, the pursuer might have brought 
a declarator of irritancy ; but as he is now dead, the. only remedy 
remaining is an action of damages against his executors. I have 
no doubt as to the competency of the action.

L ord  Craigie.—I  think the action ought to be sustained. A  
deed of entail is a sort of contract amongst all the heirs, by which 
each of the heirs in possession is bound as a bonus paterfami­
lias to all the rest. Therefore, if the pursuer’s allegations be 
true, as to the views on which the late Duke proceeded in fixing 
the rents, it is as clear as sunshine that the Duke is as liable to

* i

challenge on account o f these leases as if  he had taken grassums 
directly. I f he accepted of £140 rent when the farm was worth 
£550, the next heir was injured as a necessary consequence, if  
the lease did not expire at the time of the Duke’s death; and 
he was therefore entitled to a remedy. The present claim o f 
damages is unquestionably competent.

«* i

The trustees appealed.

Appellants,*—The entail not having been recorded tvhen the
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May 22, 1826. leases w ere let, the cla im  fo r  dam ages can n ot be  fou n ded  on  the
statute 1685 ; neither has it support from  the irritant and  reso­
lutive clauses ; and the m ere in ju n ction  to  let at reasonable 
rents, even  i f  it cou ld  operate independently  o f  the irritant 
and resolu tive  clauses, cannot be a g rou n d  fo r  dam ages. T h e  
statute g ives n o  countenance to  the d istinction , that although 
the fo rm  it  prescribes m ust be adopted to  im pose fetters in a 
question  w ith  cred itors and th ird  parties, still an effectual ob li­
gation  can  be laid  on  the heirs them selves, b y  a' sim ple proh ib i­
tion . I f  so, then as a  proh ib ition  derives its efficacy  from  the re­
solutive and  irritant clauses, and these produ ce  their effect b y  
vo id in g  the deeds o f  contravention , and forfe itin g  the righ t o f  
the con travener, an action  o f  dam ages is incom petent. B u t even 
if , independently  o f  statute, the heirs cou ld  be fettered , still a 
sim ple proh ib ition , unaccom panied  b y  any  declaration  b y  the 
entailer, o f  w hat is to  be the consequence o f  transgression, w ill 
n ot afford  a substitute-heir g rou n d  fo r  a  cla im  o f  d a m a ges; for  

‘ it is n o w  established law , that even  in  questions in ter heredes, 
no im plication , h ow ever clear, can  be adm itted , in  order to im ­
pose restraints on  the heir in  possession. N or is there an y  room  
for the d istinction , that the ru le  o f  strict interpretation  applies 
o n ly  in  ascertain ing, w hether there is a proh ibition  o r  n o t ; and 
n ot to  the in qu iry , w hat are the consequences o f  in frin g in g  the 
proh ib ition  ? B esides, i f  a sim ple proh ib ition  created an effec­
tual ob ligation  on  the heirs o f  entail, it  w ou ld  vest the substi­
tutes w ith  a p erfect and com plete ju s  c r e d it i ; but this ju s  cre - 
diti, the substitutes d o  not e n jo y ; fo r  i f  it existed, it w ou ld  be 
protected  b y  the ord in ary  rem edies o f  inh ibition  o r  in terd ict, 
w h ich  it is not. A t  all events, there can be n o  grou nd  for  a 
cla im  o f  dam ages u nder an entail constructed  in  term s o f  the 
statute 1685, w here the m aker o f  the entail has d istinctly  spe­
cified  w hat are to be the consequences o f  contravention . I f  so,

' the cla im  can not arise from  the circum stance, that at the date 
o f  the leases, the deed w as n ot recorded . N either does the claim  
result from  any n eg lect or failure o f  duty  im putable to the D u k e ; 
for  there exists in  the entail no in ju n ction  on  the heirs to r e c o r d ; 
but the entail m erely  puts it in  their pow er to do so.

\

Respondent— T h e appellants’ doctrine is founded on the erro­
neous assum ption, that the irritant and resolutive clauses o f  the 
entail contain  the on ly  penalties annexed b y  the entailer to the 
deed o f  con travention , and that consequently  a dem and for  da­
m ages is unw arranted. N oth ing is m ore clearly  established in 

. the law  o f  S cotland , than that in  questions inter heredes, the
obligations created arise not v i statuti, but from  the principles
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of common law. In sucli a question, the heir, by acceptance of May 22, *826; 
the estate under the conditions imposed by the disponer, obliges 
himself to perform these conditions. If the condition amounts to 
an obligation in favour of a third party, then that third party ac­
quires a jus crediti to enforce implement of the condition. Be­
fore the statute 1685, entails containing prohibitions were obli­
gatory on heirs taking under them, and were not rendered less 
so by the passing o f the act. A  jus crediti, corresponding to the 
condition or restriction, is vested in the substitutes, and entitles 
them to claim reparation of any damage arising from contraven­
tion. It is o f no importance (the question being inter heredes) 
that the entail was not recorded; it still remained effective against 
heirs, and created valid obligations, which they were bound to 
obey, i f  they accepted. And this rule is equally applicable to 
an unrecorded deed o f entail perfect in the irritant and resolu­
tive clauses, as it is to an entail where they are imperfect. The 
penalty stipulated by these clauses is not exclusive o f damages 
resulting from-the infringement o f the prohibition. The prin­
ciple that must regulate the present case, was enforced in the 
case of Stewart o f Ascog, 28th June 1825, after a hearing in 
presence of the whole Court.

L o r d  C h a n c e l l o r .—It appears there is no former case in , 
which an action of the same nature as this one has been brought.
Now as such actions may be brought before the lease has expi­
red, and there may be a succession of heirs during that period, 
l wish to be informed, whether, if A, B, C, and D, were suc­
cessive heirs of entail during the currency of the lease, which 
may be said to have occasioned - damage to each of these succes­
sive heirs of entail, do you maintain that each' of these heirs 
may bring upon their succession separate actions of damages, 
for the periods during which they possessed the estate ?

T wish also to know, whether the situation of heirs and exe­
cutors, who may be exposed to such claims, was considered by 
the Court; and in what manner the estate could be administered 
with reference to them. Put the case, that such a lease endured 
for nineteen years. Suppose,—what may* not be according 
to the ordinary longevity of heirs of entail,—that there were * 
nineteen successive heirs of entail during the currency of the 
lease :—Are each of those heirs entitled to bring a separate action 
of damages against the representatives or executors of the heir 
who let the leases ? The funds belonging to the representatives 
may not be equal to meet all such actions. Were the represen-

1 #



I

I

May 22, 1020. tativcs bound to pay them all over to the first heir who brought
an action ? Or, were they to reserve them for the nineteen
years ? Or, how were they, to administer the succession ?

%*

. Respondents—We certainly contend that every heir of en­
tail who succeeds to the entailed estate, during the currency of 
a lease, such as the present, is entitled to be indemnified by the 
representatives. of the contravener, for the loss sustained by 
liim.in consequence of the contravention. And if the conclu­
sions in the action brought by the first heir are not sufficient to 
include the claims of all succeeding heirs,—or if the representa­
tives of the contravener are not willing to settle upon the prin­
ciple established by the judgment pronounced in it, a separate 
action may be necessary at the instance of each heir succeeding. 
It. may also happen, that the funds of the executors are not suffi­
cient to meet all the claims, and, in such a case, the first heir 
.would.undoubtedly be in a more fortunate situation than those 
coming after ; but this is merely the case of a wrong doer not 
leaving property sufficient to pay the damages due to the injured 

' party. .This can never touch the principle of the question, whe­
ther damages are due or not.

L o r d  C h a n c e l l o r .—So in this way the first heir may carry 
away the whole, and leave nothing for those who succeed after 
him. I find great difficulty in collecting what was the notion of 
.the Court of Session, how this judgment is to be executed in da­
mages. It will not do to say, that the lease is out when the action 
is brought, because the very principle upon which you are to say 
that damages may be given in Jhat case, must make you go the 
length of saying also, that if the lease had not been out, damages 
must have been given in that case: Then, how are the damages 
to be estimated as due to A, B, C, D, and E, every one of whom 
.has a right to say, this lease has affected me in my interest in 
such a manner, that I also haven, right to damages ? If the Court 
of Session meant to determine, that if a case happened where 

.five .or six persons might, come into esse during the period for 
which the lease had been granted, each and. every of them from 
time to .time had an action,—that is a .very important point to 
decide; but I cannot find that that was at all adverted to in the 
judgment.

Besides, I observe the summons states the late Duke to have 
made this lease in defraud of those entitled after him; but it does 

- not.state auy„sort of advantage he got Jiimself. Nor is it even *
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alleged in the summons, that he, in any shape or form, got more 
than <£140 a-year; there is no allegation o f that sort in the sum­
mons.

The House of Lords ordered, 4 that the said cause he remitted 
4 back to the First Division of the Court of Session in Scotland, 
4 to review the interlocutor complained of, having in such review 
4 regard (among other considerations) to the consideration how 
4 damages are to be estimated, which are claimed by an heir 
4 succeeding to an estate, on account of a lease or tack subsist- 
4 ing at the time of his succeeding to the estate having been 
4 made at an undervalue in point of rent, and which lease or 
4 tack such heir cannot according to law reduce; and with re- 
4 spect to which lease or tack, it is uncertain at the time of 
4 the commencement of his suit, and at the time of pronouncing 
4 judgment therein, during what period of the endurance of the 
4 tack he may live, or his right to the estate may continue; and 
4 also to the consideration, whether, if such tack shall endure 
4 during a period in which several heirs entitled to succeed, shall 
4 succeed to the estate, it is competent to each of them so sue- 
4 ceeding, to< institute and maintain, upon their respectively suc- 
4 ceeding, a like action or suit for damages on the like account; 
4 and how the damages are to be estimated in the respective ac- 
4 tions or suits, which suit such heirs respectively shall so insti- 
4 tute; and it is further ordered, that the Court to which this 
4 remit is made, do require the opinions of the Judges of the 
4 other Division in the matters and questions of law in this case 
4 in writing, which Judges of the other Division are so to give 
4 and communicate the same/

L o r d  C h a n c e l l o r .— M y Lords, in this extremely important case, 
I understand the Judges to have been unanimously o f opinion, that 
this action can be 'maintained; it becomes therefore any person who 
has the honour o f addressing your Lordships, if he should venture to ex­
press an opinion that the action cannot be maintained, to be quite sure 
that he is on safe ground, and on safe Scotch ground. There is one dif­
ficulty I have, to which I can get no answer at present, and which does 
not appear to have been at all considered by the learned Judges in Scot­
land. In the present case, it is held, that there is a right to damages in 
the individual who is the pursuer; but in order to determine whether an 

.action for damages will lie, we must look to the case where a person in 
possession under an unrecorded entail makes leases o f a duration, as we 
know they have been made, which may run to a considerable length, so 
as to pass through, not only the period in which the next person would 
be entitled to enjoy the estate, but which may pass through those periods

• Q U E E N SB E R R Y ’ S TRUSTEES V . Q U E E N SB E R R Y. 2 7 3
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May 22, 1826. in which successive substitutes may succeed to the estate. If an action
•for damages will lie for him who is the heir who succeeds next, it may 
seem an action for damages must always lie, upon the same principle, at 

, the suit and instance of every person whose enjoyment would be preju­
diced by the lease; and what I want, therefore, to know is, how the 
judgment o f the Court- could be executed in such a case as that; for I 
cannot conceive that one is acting very properly in expressing a judgment 
as to which one does not know how it is to be executed. What I wish 
therefore to know is, if  anything has passed in the Court below pointing4 
out in what manner the Judges held, in the case I have supposed, that this' 
6ort o f judgment could be executed. D id they mean to say, that if there 
were ten persons, for instance, coming into existence during the currency of 
the tack, each and every o f them, when his title to the estate commenced, 
had a right to bring a fresh action; and, if so, how is the damage to be esti­
mated ab ante with respect to each of them, when it is impossible to know 
how long each or any o f them might continue to enjoy the estate ? Whether 
that information can be communicated to me in any wayt without^ re­
sorting to the Judges themselves, I do not know. I f  it could, I should 
be extremely glad to have it. I f  it cannot, I protest I  do not know what 
to do in this cause ; for I do not know how such a judgment in the case 
I have put could be executed; and if, in the case put, it would be diffi­
cult to say how it could be executed, the simplicity with which it can be 
executed in the case o f a single individual, is no answer in such a case as 
I have stated.

M y Lords, I am extremely unwilling to do that which was somewhat 
my practice, I mean in difficult cases, to remit the consideration to the 
Court o f Session in Scotland, because I have heard enough upon that ? 
and yet I  think it but justice to myself to say, that I was informed by no- 
less a person than my Lord Thurlow, that if I ever wanted any informa-, 
tion o f that sort from Scotland, there was no getting it but by making a 
remit. That led to a practice of which there has been some complaint,, 
and which practice has not lately been persevered in. If, therefore, this 
information can be given me in any other way, I shall be very glad, for 
the sake of all parties, to have it given in any other w a y ; if it cannot be 
given in any other way, I must in that way have it given, before I know 
how to advise this House.

0

L o r d  C h a n c e l l o r .— M y Lords, there is a case, an extremely im­
portant one, which stands for your Lordships’ judgment, in which damages 
are sought against the representatives o f the late Duke o f Queensberry, 
in respect of a lease or tack he had made o f a property at the rent of 
£140 a-year, and which lease or tack, the entail not being recorded, 'can­
not be set aside. .

The summons in this case on behalf o f the present Marquis o f Queens­
berry, calls on those in possession of the property of the late Duke of 
Queensberry, to make satisfaction for the difference between the rent
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reserved under the tack, and the value o f the property if it had been let May 
in the ordinary course; the object o f the suit being, in some way to make 
good to the present heir, who has now succeeded to Old Mains o f Tin* 
wald, as they call it, the loss that he sustains by having a lease' granted 
o f this estate at an under-value. It will occur, I think, to one noble and 
learned Lord who hears me, that, upon a former occasion, there was a 
good deal o f consideration in this case, how far this could be sustained.

There has been a case before one Division o f the Court o f Session, the 
case o f Ascog, in which they have held, that where there has been an 
entail which was not effectual against purchasers, and where, therefore, 
the party coming into possession o f the estate was not able to set aside 
the sale, he was entitled to have the price, which he ought to have re­
ceived, invested in lands for his benefit; and your Lordships see it is an 
operation very easily managed : it is declared, that they are to be settled 
for the benefit o f all concerned and interested in the entail. That case,
I believe, has not yet found its way to this House ; but it has been sup­
posed in the Court o f Session that that case determines this case. Now, 
with reference to what passed on the former proceedings, and with re­
ference to the difference between that case and this, it does appear to 
me, on the best consideration I  can give it, that this case must be remit­
ted back again to that Division o f the Court o f Session before whom' it 
was heard, desiring them to take the opinion o f the Judges o f the other 
Division ; and particularly, to pay attention to the circumstances which 
I will take the liberty to propose to your Lordships to insert in the 
judgment. '

I  think, my Lords, the order of your Lordships might be thus express­
ed :— 4 That the said cause be remitted back to the First Division of the
< Court o f Session in Scotland, to review the interlocutor complained of,
* having, in such review, regard, among other considerations, to the con- 
‘ sideration, how damages are to be estimated — Before I read the rest 
o f this, I will take the liberty of mentioning to your Lordships, that I 
have repeatedly inquired whether this consideration I  am now about to 
mention, had been observed or attended to in the course of the arguments 
or judgment in the Court below, and how it was dealt w itli; and the 
answer they gave me upon the first part of the inquiry, was, that they 
did not remember that this had been thought o f ; and the answer to the 
other consideration was, by gentlemen who attended the Court below, 
that they were not able to give any precise information upon the sub­
ject ;—e having, in such review, regard, among other considerations, to
* the consideration, how damages are to be estimated which are claimed
* by an heir succeeding to an estate, on account of a lease or tack sub-
< sisting at the time of his succeeding to the estate, having been made at
* an under-value in point o f rent, and which lease or tack such heir can- 
4 not, according to law, reduce ; and with respect to which lease or tack,
4 it is uncertain at the time o f the commencement o f his suit, and at the 
4 time of pronouncing judgment therein, during what period o f the endu- 
‘ ranee o f the tack he may live, or his right to the estate may continue ;
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May 22, 1826. - < and also to the consideration, whether, if such a tack shall*endure-during
‘ a period in  which several heirs entitled to succeed shall succeed to the
* estate, it is competent to each o f them so succeeding, to institute and
* maintain, upon their respectively succeeding, a like action or suit for
* damages on the like account, and how the damages are to be estimated
* in the respective actions or suits which such heirs respectively shall so 
‘ institute.* In estimating how the difference in value is to be compen­
sated, it is obviously necessary to consider, as it appears to me, whether, 
if the first heir succeeds to this estate, his damages must not be regulated

, by the time he is in possession o f the estate, and so in respect to the heirs
succeeding after him, each of them may be prejudiced as well as the first; 
and therefore we ought to know, in order to ascertain whether the judg­
ment is right, by what rule o f estimating, according to the law o f Scot­
land, the damages would be apportioned in the case of each heir. If 
your Lordships see no objection to that mode o f proceeding, it does ap­
pear to me, that it would be proper that both Divisions o f the Court 
should be consulted upon this.

L o u d  R e d e s d a l e .— I cannot see how this judgment can be exe­
cuted.

%

L o r d  C h a n c e l l o r .— That is my conviction. - It may happen when 
the next heir having a title to the estate succeeds, that he may not live 
even one year; what is the rule by which the damages are to be estima­
ted ? and in forming one’s opinion whether the judgment o f the Court 
can stand, surely one ought to see how it can be carried into effect; and 
with that view I take the liberty o f submitting to your Lordships that 
which I have now read as the judgment o f your Lordships, to remit the 
cause, with a special direction to take the opinion o f both Divisions of-the 
Court upon the question.
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