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Stuart— I th in k  he c o u ld ;  and was entitled  to resist G l e n - June 13, I827. 
g a rry ’s e jectm en t. C am eron  co u ld  have p roceed ed  w ith  the 
va lu a tion , a lth ou gh  G len g a rry  m igh t not. It  be in g  adm itted  
that there was an agreem en t fo r  exchange, C a m eron , h av in g  en ­
tered , w o u ld  be p rotected  in  the possession b y  the agreem en t.
T h e  con d ition  had becom e purified , and the eveUt had happen^ 
ed  w h ich  en titled  h im  to  T o rre ry .

T h e  H ou se  o f  L o rd s  ord ered  and ad ju dged  that the in te r lo cu ­
tors com p la in ed  o f  be affirm ed, w ith  L .1 5 0  costs .*

Appellant's Authorities.— Ersk. Inst. 4. 1. 15.
Respondents' Authorities.— M ‘ Rory, 18th December, 1810. (F. C.) Murdoch, 18th 

June, 1812. (F . C.)

F r a s e r , — IV F D o u g a l l  and C a l l e n d e r , — Solicitors,

*

A l e x a n d e r  R a n a l d s o n  M 6D o x e l l  of Glengarry, Appellant. N o. 51.
— Shadwell— Keay.

W i l l i a m  C a m e r o n  and O t h e r s , Respondents.— Brougham—
Stuart

Landlord and Tenant— Process— Advocation.— A landlord having raised a process 
o f  sequestration against a tenant, and the Sheriff having found a certain sum o f 
rent due, for which he decerned, and another for which, if  not paid, warrant o f sale 
would be issued ; but no final judgment having been pronounced, and the tenant ' 
having brought a process o f advocation ob contingentiam o f  a declarator which he 
had raised but not executed; and the Court o f Session having advocated the cause,
4 sustained the reasons o f advocation, and assoilzied from the conclusions o f  the pro- 
* cess ;* and the landlord having contended in the House o f Lords, that, as the only 
4 reason o f advocation* was the alleged contingency with the declarator, and as no 
such action had then been in Court, the advocation ought to be dismissed :— The 
House o f Lords affirmed the judgment o f the Court o f Session, in so far as it ad. 
vocated the cause, sustained the reasons o f advocation, and assoilzied from the con­
clusions of the process; but remitted, with instructions to remit to the Sheriff, to 
proceed in terms o f his interlocutor.

• The Master o f  the Rolls gave his reasons for the judgment in a side room ; and 
the reporters understand that his Lordship would have had much difficulty as to the 
title on which Cameron got into possession, being a good defence to a removing, if  the 
'advocation had not been conjoined with the declarator,
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June 13, 1027. T h is  case arose ou t o f  the circum stances o f  the previous one,
1st D i v i s i o n . January 1822, G len ga rry  presented to the S h eriff o f  In v er-
Lor^Meadow- ness-sliire a petition , stating, that his tenant, A lexa n d er C am e­

ron , tacksm an o f  Inverguseran , and others, w as indebted  to  
. h im  in  the sum  o f  L .1 8 0 , 9s., the balance o f  the h a lf-year ’ s

ren t o f  these lands, payable at M artinm as 1 8 2 1 ; that C am eron  
w ou ld  be due at W h itsu n day  1822 L .2 8 5 ,— bein g  tbe succeed­
in g  m oiety  o f  the r e n t ; also L .5  ro a d -m o n e y ; L .6 , 3s. lO d. fo x -  
h un ter ’ s dues fo r  the sam e y e a r ;— that M ‘K in n on  and C am eron  
w ere jo in t ly  and severally  indebted  the sum  o f  L .3 0 , bein g  the 
h a lf-year ’s rent o f  T orrery , payable at M artinm as 1 8 2 1 ; and 
w ou ld  be due the like  sum  at W h itsu n day  1822, as the succeed­
in g  m oiety  o f  ren t,— and praying  for  sequestration, but reser­
v in g  to C am eron  all claim s com petent to  him  for  the lands o f  
A u ltfe rn , ceded  at W h itsu n day  1819, at a rent to be fixed  by  
persons m u tu a lly  chosen . In  term s o f  the prayer, sequestra­
tion  w as aw arded and executed  on  2d  F ebru ary  1822.

T h e  Sheriff, on the 18th M a y  1822, fou n d  the rent o f  In ver­
guseran  and otfiers, to be L .5 6 0  y e a r ly ;— that C am eron , ha­
v in g  occu p ied  T orrery , as sub-tenant o f  M ‘K in n on , was liable 
in the sam e rent as M ‘K in n o n ;— that the rent o f  A u ltfern  m ust 
he L .3 0  yearly , (agreeably  to a rep ort b y  a valuator, to w h om  
the S h eriff had rem itted  that p o in t ) ;— that a retired  draft b y  
C am eron  for  L .2 0 0 , and tw o receipts granted  b y  G len ga rry ’s 
factor on  16th N ovem ber, and 8th D ecem ber 1821, for L .281 , 
m ust be im puted  in extinction  pro tanto o f  the h alf-year’s rent 
due at M artinm as 1821 ; and that the h alf-year’s rent for  A u lt ­
fern , due at the sam e term , m ust be im puted in the same m an- 

1 n e r ;  and on  C am eron  con sign in g  L .3 0 0 , su b ject to the future 
orders o f  the C ou rt, to m eet the h a lf-year ’s rent due at W h it­
sunday 1822, w hen  the exact am ount th ereo f should be ascer­
tained, reca lled  the sequestration. B oth  parties w ere dissatis­
fied w ith  this ju d g m en t— C am eron , because the valuator’s re­
port had been adopted, and that expenses had not been aw arded 
to  h im , and because it w as not declared that T orrery  was g iven  in 
exchange fo r  A u ltfern , and the rent fixed  for  the form er b y  a 
valuation  o f  both  ;— G len garry , because the rent was struck at 
L .5 6 0 , instead o f  L .57 0 , and because the sums in the agreem ent, 
and paid to his factor, had been im puted to the 1821 rent, and 
not to previous rents, alleged to be yet unsettled. Thereafter 
the Sheriff, on the 11th O ctober 1822, pronounced  this ju d g ­
m ent :— ‘ Sustains the claim  for the road assessments, am ount- 
‘  in g  to L . 5 ; F inds, that the agreem ent am ong the K noidart 
‘ tenants for the fox-hunter’s dues, does not apply to this ques-
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4 tion, and besides, bears no date; and as the defender, Mr Ca- Jane 13,1827. 
4 meron, avers that he paid the fox-hunter’s dues for the year
* mentioned in the petition, and as no evidence is produced or
* offered  to  the con tra ry , o r  that the fox -h u n ters  w ere  pa id  b y  
4 G len g a rry , re jects  this a rticle  o f  charge : F in ds, that upon  the 
‘  p rin cip les  o f  this and  the form er in terlocu tors , the h a lf-y ea r ’s 
i ren t payable  b y  the d efen d er at M artin m as last, a fter  the d e - 
‘  d u ction  o f  the h a lf-year ’s ren t o f  A u ltfe rn , am ounts to L .2 9 5
* sterlin g , w h e re o f there w as paid, as appears b y  M r  H o o d ’s tw o  
4 rece ip ts , and  the d e fen d er ’s b ill, the sum  o f  L .2 8 1 , 4s., lea v in g  
4 a  ba lance o f  L .1 3 ,1 6 s .  due b y  the defender o f  that year ’ s ren t:
4 Finds, that the half-year’s rent payable by the defender at 
6 Whitsunday last, including the road assessment as above,
4 am ounts, a fter d ed u ction  o f  the h a lf-y ea r ’ s ren t o f  A u lt fe rn ,
4 to  L .3 0 0 , w h e re o f there has been  u p lifted  b y  the pursuer L .2 8 0 ,
* ou t o f  the sum  con sign ed  b y  the defen der w ith  the B a n k  o f  
4 S co tla n d , lea v in g  th ereby  a balance o f  L .2 0 , w h ich , be in g  add - 
4 ed  to  the ba lan ce  o f  the M artin m as ren t, m akes the am ou n t 
‘  n ow  due b y  the d efen der L .3 3 , 1 6 s .; and  in  paym ent, pro  tanto,
6 o f  this last m en tion ed  sum , grants w arrant, at the p etition er ’s 
4 in stance, fo r  u p lift in g  the balance o f  L .2 0  sterlin g , con sign ed
* w ith  the B a n k  o f  S co tla n d ’s agen t at In verness, and  au th o- 
4 r izes  the B a n k ’s agent to pay the sam e to  the pursuer, w ith  
4 the p eriod ica l in terest aris in g  due on  the w h o le  sum  con sign ed ,
* and  appoin ts the pursuer to g iv e  in a rep ort o f  the sum  so re - 
4 cov ered  b y  h im , and decerns a c c o r d in g ly ; and appoin ts the 
4 defen der, w ith in  fou rteen  days, to p ay  the balance n o w  fou n d  
4 due, w ith  certifica tion , i f  he fa ils, that w arran t fo r  se llin g  the 
4 sequestrated effects, to  that extent, w ill  be  g ra n ted .’

B y  this tim e the ad voca tion  in  the rem ov in g  process had beeu 
passed, and the declarator raised .* B o th  had been  execu ted , 
b u t neither ca lled  in  C ou rt. C am eron  then presented  a b ill o f  
a d voca tion  o f  the sequestration  process, ob  con tin gen tiam . T h e  
b ill h a v in g  been  passed, the L o rd  O rd in a ry  rep elled  the reasons 
o f  advocation , and rem itted  sim pliciter to  the S heriff, w ith  e x ­
penses. B u t the C ou rt, on  the 1st D ecem b er  1824 , ‘  a ltered ,—
* advocated the cause,— sustained the reasons o f advocation,—
4 assoilzied the petitioners (Cameron’s representatives) from the 
4 conclusion of the process,— found that the sequestration was 
‘ illegal and oppressive,— and expenses due to the petition- 
4 ers, both in the Court o f Session, and before the Sheriff;’ and
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June 13, I827. on  the 18th January  adhered, on  advising  a recla im ing  peti*»
tion .*

G len ga rry  appealed.

Appellant.— T h e  process o f  advocation  o f  the sequestration 
w as incom petent. T h ere  w as n o  con tin gen cy . T h e  declara - ■ 
tor w as n ot ca lled  in  C ou rt until a fter the advocation  in  the 

' sequestration  process w as p resen ted ; there was, therefore, n o  
dependence. T h e  m ere execution  o f  a  sum m ons is n o t  suffi­
cien t. E ven  i f  there had been a dependence, there w as n o  c o n - 

• tin gen cy  sufficient to w arrant the advocation . A n d  i f  so, the
case cou ld  not be com peten tly  advocated , as it w as n ot a co n ­
clu ded  c a u s e ;— the q u e s t io n ,o f  expenses be in g  reserved fo r  
further d iscussion , and other points be in g  in  dependence. A n d  
therefore, as the con tin g en cy  form ed  the on ly  reason o f  advo­
cation , the process o f  advocation  ou gh t not to  have been sus­
tained.

O n  the m e r its :— T h e S h eriff’ s ju d g m en t w as w ell-fou n d ed . 
T h ere  w as a balance o f  rent due b y  the te n a n t ; and after this, 
w hether great or  sm all, G len ga rry  w as entitled  to  sequestrate.

* H e  w as equally  entitled  to sequestrate fo r  the cu rren t rent.
E ven  w ere C am eron ’ s p lea  sustained, and w ere it held that the 
S h eriff ou gh t to  have foun d  that C am eron  was entitled to pos­
sess T orrery , instead o f  A u ltfe rn , at a rent to be fixed b y  m en 
m u tu ally  chosen , the on ly  consequence w ou ld  be, that instead 
o f  C am eron  bein g  liab le  for the rent o f  T o rre ry  fo r  the year 
preced in g  W h itsu n day  1822, he w ou ld  be fo r  the rent fixed b y  
valuation . T h is , h ow ever, cou ld  m ake a very  unim portant 
variation  in the am ount, and m ust have le ft untouched the 
appellant’s right to resort to the legal rem edy to recover w hat 
balance was due. T h ere  was n oth ing  oppressive on  the part 
o f  G len garry . I f  a landlord  sequestrates for  m ore than is due, 
the sequestration nevertheless stands, to the extent o f  the ba­
lance due. B u t the question o f  oppression was n ot before the 
C ou rt. I f  there had been any oppression, C am eron  had his 
rem edy, b y  an action  o f  dam ages; but cou ld  not in the seques­
tration.

Respondents.— T h e advocation  was com petent. T h e  merits 
w ere exhausted, and there was a con tin gen cy  w ith  the declara-

* 3 Shaw and Dunlop. No. 246.
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tor. T h e  sequestration  w as illega l and oppressive. A t  its date, June 13, 1827* 

the ren t o f  T o r re ry  had n ot been  fixed  b y  va lu ation , as had been  
a greed  u p on , b y  tak in g  in to  v ie w  the relative  value o f  A u lt fe rn  
a n d  T o r r e r y ; and  there W ere n o  arrears o f  ren t due at M a r­
tinm as 1821. I f  C am eron  w as liable, as sub-tenant o f  M ‘K in -  
n on , then  n o  sequestration  o f  the In vergu seran  s to ck in g  cou ld  
stand fo r  paym en t o f  the arrears o f  T o r re ry ,— at an y  rate, n o t 
fo r  fo x -h u n te r ’s dues, and  road-rates.

V

Master o f Rolls.— As long as Cameron held under M ‘Kinnon, 
and agreed to pay his rent, how can Cameron be held not to ' 
be bound to pay a rent equal to what McKinnon had to pay 
to Glengarry ? I don’t see the principle on which the Court of 
Session proceeded.

The House of Lords ordered and adjudged ‘ that the intel-
* lo cu to r  o f  the 1st o f  D e ce m b e r  1824*, com p la in ed  o f  in  the said 
‘  appeal, so far o n ly  as it  a lters the in ter lo cu tor  o f  the L o r d

, 4 Ordinary, reclaimed against, advocates the cause, sustains the 
‘ reasons o f advocation, and assoilzies the respondent from the
* con clu sion s o f  that process, be, and the sam e is h ereby  a ffirm - 
‘  e d ;  and  it is fu rth er ordered , that a ll o th er parts o f  the said 
‘  in ter locu tor , and  also the in ter lo cu tor  o f  the 18th o f  Jan u a ry
* 1825 , be, and the sam e is h ereby  re v e rse d ; and it is fu rth er
* ordered, that the cause be remitted back to the Court o f Ses- 
‘ sion in Scotland, with instructions to remit the same to the
* S heriff, to  be p roceed ed  w ith  in  term s o f  h is in ter lo cu tor  o f  
‘  11th  O cto b e r  1822 .’ * *

* i
Appellant's Authorities.— 50 Geo. III . c. 112. Bell on Leases, 283. Grant, 10 

March 1784 (6201.)
Respondent's Authorities.— 50 Geo. III . c. 112. Fyfe, 25th May 1822. 1 Shaw and 

Ball. No. 491.

F r a s e r , M ‘ D o u g a l l s , and C a l l e n d a r , — Solicitors.

• See, as to the application o f this judgment, 6 Shaw and Dunlop, No. 21.

«


