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Bona Fides— Erpenses.— T\ie House o f  Lordshaving, on the 31st o f  July 1822, found, 
(reversing a judgment o f the Court o f  Session), That sales made judicially upwards 
o f thirty years previously, under a private statute, o f  parts o f  an entailed estate, were 
null, in respect o f  certain minor heirs o f  entail not having been properly brought 
before the Court; and that one o f those heirs, who succeeded to the estate, was 
entitled to have the lands so sold restored to him ; and the Court o f Session having 
found the purchasers were bona fide possessors till the 31st July 1822, and not 
bound to account for the rents till Martinmas thereafter, and found neither party 
entitled to e x p e n s e s t h e  House o f Lords reversed the judgment to the effect o f  
finding the purchasers accountable for the rents due at Martinmas, without pre­
judice to any claim they might have for the crops o f  lands in their own possession 
reaped prior to that term ; and quoad ultra affirmed the judgment.

T he circumstances out o f which the present question arose, 
are detailed in l. Shaw’s Appeal Cases, No. 50, 51. and 57.

B y the ju dgm en t o f  the H ou se o f  L ord s  there m entioned, 
(31st July 1822), it was found, that * the appellant, (John  Vans
* A gnew ), on  behalf o f  h im self and the said several other m inor
* heirs o f  entail, is entitled to have the sales, m ade under the several
* interlocutors aforesaid, reduced, and to have the lands restored 
‘  to him , without prejudice to any question which may be made 
‘  in the further proceedings in the C ourt o f  Session touching 
‘  the rents o f  the entailed estates, and the application thereof, 
‘  during any period o f  tim e.’ H avin g  then petitioned the C ourt 
o f  Session to apply the judgm ent, their Lordships altered the
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in terlocu tor com pla in ed  o f, in term s o f  the ju d gm en t o f  the July 22. 18*23. 

H o u se  o f  L ord s , and rem itted to  the L o r d  O rd in ary  to  p roceed  
agreeably  to  the d e livera n ce ; w h o thereupon  redu ced  the sale, 
and found  c that M r  A gn ew  had the on ly  g o o d  and pndou bted  
‘  right and title to  the entaile i lands and others libelled , and to
* possess the same; and that the defenders (respondents) had no
* right or title thereto; reserving for discussion the conclusions for
* removing, claim for bygone rents and profits, and the defenders*
* claim for meliorations.’ W hile this inquiry proceeded, the lands 
were sequestrated, (5th July 1823), and a judicial factor appoint­
ed. Thereafter, the Court decerned in the removing, reserving 
the claim for meliorations, and bygone rents, and objections 
thereto, and recalled the sequestration. John Vans Agnew-having 
died in the mean time, Anne Robertson sisted herself as his 
executrix and disponee; and the question as to the bygone rents 
having been discussed before the Lord Ordinary, his Lordship 
reported it to the Court on informations. W hen the case came 
on to be advised,—

* Moncreiff, fo r  the Executrix, stated,— I  attend y ou r L ordsh ips 
for  the representative o f  M r  V ans A gn ew . T h e  on ly  th ing I  
th ink necessary to observe in this question as to the sequestrated 
fund is,—

Lord Justice-Clerk.— W e  take the principal case first-^ that 
as to the bygon e  rents, w hich is the subject o f  argum ent in the 
inform ations. Y o u r  L ordsh ips will p roceed  to deliver you r 
op in ions on  that point.

i  v

Lord Justice-Clerk.— In p roceed in g  to  decide the on ly  ques­
tion now  before us, w hich is as to the claim  preferred by the late 
M r  A gn ew , and now  insisted on by his executrix , for bygon e  
rents o f  the lands that were subject o f  discussion here, and w hich, 
by  ju d gm en t o f  the H ou se  o f  L ord s , were ordered  to be restored 
to  him , it appears to m e to be necessary to pay absolute and 
scrupulous attention to the ju d gm en t o f  the H ou se  o f  L ord s .
T h a t will appear clear to all y ou r  L ordships. W e  are, in the 
first place, to give full effect to that ju dgm en t, to fo llow  it up 
in all its legal consequences to the fullest extent, and 6 to p ro - 
‘  ceed  as shall be consistent with this ju dgm en t, and shall be 
‘ ju st.’ T h ere  cannot be any dou bt, that, w ithout that in junc-
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* These are the Notes o f  what took place at the advising, which were laid before the 
House o f Lords, in the correctness o f  which the appellant stated that both parties con­
curred.
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July 22.1828. tion in that ju d gm en t o f  the H ouse o f  L ords, you  would not on ly
have been so bound , but w ould have clearly so. decided, s (H is  
L ordsh ip  then read the ju dgm en t). *

T h is was the ju dgm en t o f  the H ou se  o f " L o r d s ;  and, i f  no 
alteration had been m ade on it, you r L ordsh ips would have had 
n o  proceedings to adopt in regard to the.question now before 
us,— M r Vans A gn ew  w ould have received his estate, and the 

' defenders w ould have been bound to pay over every shilling o f  
the rents. But, in consequence o f  proceedings that afterwards 
took  place, the ju dgm en t was am ended. First, on an applica­
tion made here by the defenders, praying for 'an  opportunity o f  » 
applying to the H ou se  o f  L ords.for.a  re-hearing on the cause, the 
proceedings on this ju dgm en t o f  the H ou se o f  L ord s  were stayed 
for a certain p e r io d ; and then the H ouse o f  L ords, in M arch 
1823, having heard parties on that matter to a certain extent, 
pronounced  a deliverance. I shall on ly  trouble you r L o rd - 
ships with reading .the latter parts o f  i t :— ‘ A n d  it is therefore 
‘  ordered by the L ord s  Spiritual and T em pora l in Parliam ent 
‘  assembled, that the said ju dgm en t be am ended, by om itting the
* words a long with the rents, from  the period  o f  his accession
* to the entailed estates.”  ’ T h a t took  away entirely the order 
for paying over the rents to Vans A gnew . T h e  deliverance 
then proceeds, ‘ A nd inserting instead th ereof the words, “  with- 
‘  out prejudice to any question which may be made in the further
* proceedings in the C ourt o f  Session touch ing the rents o f  the 
‘ entailed estates, and the application thereof, during any period
* o f  time.” ’

N ow , in consequence o f  this amended judgm ent,' the pursuer 
made application for applying it in this C ourt. W e  did apply 
it accord ingly , and we remitted to the L o rd  O rdinary to follow  
out the judgm ent o f  the H ouse o f  L ords. T h e  L ord  O rdinary, 
it appears, having heard parties on the subject o f  the bygone 
rents, ordered inform ations to you r L ordsh ips; and the inform a­
tions are now before you  which we are to proceed  to decide upon.

In the first p lace, It appears to me, that, paying every atten­
tion to the information* for the late M r A gnew , and the inform a­
tion on the part o f  this executrix given in since his decease, it 
is absolutely necessary for us to advert to one leading feature 
w hich distinguishes the w hole o f  the pursuer’ s p lead in g ; for I 
have no difficulty in saying, that i f  you  were persuaded there 
was any solid foundation for what is pleaded upon, and taken for 
granted throughout the whole o f  the pursuer’s inform ation, it 
would, to a certain effect, operate on your views in the question
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b efore  us. In  the first p lace, we must m ake up ou r m ind as to  July 22. 1828. 
* this p rop osition , w hether it is m ade out, that the w hole  o f  the 

subject o f  this litigatipn was bottom ed  in gross fraud, in w ilful 
an d  intentional fraud and deception ,, practised, it is a lleged, not 
on ly  b y  the late R o b e rt  V ans A gn ew  o f  Sheuchan, but fraud 

■ and deception  in w hich  all those parties n ow  before  y o u  fu lly  
participated, and were, in fact, acting parties, and are therefore, 
o f  course, answerable for  all the consequences o f  such fraud ?

I . certainly have read those papers with the utm ost attention, 
and I  d o  confess that I am entirely and th orou gh ly  satisfied, that, 
instead o f  that gross fraud and d ecep tion  w hich is said to have 
been practised by  the late R o b e rt  V ans A gn ew  b e in g  established, 
it is clear that the pursuer has utterly and totally failed in that 
allegation . Indeed  I  have been able to  d iscover noth in g  tangible 
o r  palpable even in poin t o f  averm ent on  the subject. T h e re  is 
n o  condescendence o f  any such facts as can warrant m e to draw  

<the conclusion  even o f  fraud from  th em ; — n o step that is stated to 
have been taken by  that gentlem an, w ho has now  been lon g  ago 
in his grave, though  viewed by a jau n d iced  eye, does afford  any 
g rou n d  for  con clu d in g  that there was any fraudulent intention 
o r  practice  on  his part.

I  must say for  on e, I  think that the inform ation  for  the defen­
ders, in regard to  this gentlem an’s allegation, is perfectly satis­
factory  and con clu sive ; and as to fraud by R ob ert V ans A gn ew , 
and intentipn to im pose on  the C ourt, to m ake a m ost scandalous 
and im proper use o f  an A c t  o f  the Legislature, and to defraud 
his fam ily that succeeded to  him , there is n oth in g  like p r o o f  o f  
that kind before you . T h ere fore  I must lay that entirely out o f  
view.

A s to the sequel o f  this charge, taking for granted  and as 
proved  that R ob ert V ans A gnew  entered into the conspiracy , 
that all the parties w ho were purchasers are to  be held as parti­
cipating in the conspiracy o f  fraud and deception , it must at first 
sight appear to you  to  be a pretty serious and strong undertaking 
on the part o f  the pursuer to m ake that out. I am also m ost 
decided ly  o f  op in ion , that none o f  all the circum stances founded 
on  by the pursuer as p r o o f  o f  that collusion , is in the least 
deserving o f  attention.

In  the first place, we must be  aware how  this p roceed in g  took  
place. A n  A ct  o f  Parliam ent was passed at the instance o f  M r  
A gn ew , praying for authority to sell parts o f  the estates for pay­
m ent o f  d e b ts ;— and the A c t  points ou t the proceed ings that 
were to be adopted in this C ou rt to b r in g  the prop er parties

T
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July 22. 1828. forw ard. W e  know  what was done. M r  R ob ert Vans AgnetV,
the pursuer o f  the process o f  declarator and sale fo llow ing  upon 
the A ct  o f  Parliam ent, no doubt had an* interest adverse to the 
other heirs o f  entail, i f  they cou ld  m ake ou t'that n o  debts cou ld  
affect the estate; and o f  course it was proper to  have steps taken 
for  bring in g  those parties forw ard. I  need not trouble you  as 
to  what debts did or  d id  not affect the estates. B ut as to the 
m ode o f  p roceed in g ,— you  recollect that, in the first place, there 
was a personal citation o f  the m inor heirs,— a citation o f  M r  
V ans A gn ew  as adm inistrator for the ch ildren . T h ere  were 
then proceed in gs in the C ourt to a certain e x te n t; and then the 
C ou rt seeing (w hich was adverted to by  m e the other day) the 
necessity for decid in g  a question that arose as to the extent o f  
those debts, whether certain debts affected the estate, and cam e 
o r  did not com e within the scope o f  the A c t  o f  Parliam ent, they 
had m em orials before them upon  that point. M em orials were 
o rd e re d ; and there was one for  the creditors, the persons w ho 
wished to have this matter carried on  in terms o f  the A c t  o f  
P a rliam en t; and another m em orial expressly bearing in its title 
to  be  for the m inor heirs o f  entail o f  B arnbarroch  and Sheuchan, 
and for R ob ert M acqueen , L o rd  B raxfield , their tutor ad litem. 
T h ose  m em orials were advised by  the C o u r t ;— their L ordsh ips’ 
ju dgm en t was given when they settled the am ount o f  the debts 
(particularly certain bills, & c.) affecting the entailed estate. 
A n d  the C ourt did the duty enjoined in the A c t ;  they proceeded 
as deliberately as they w ould d o  in a ranking and sale,— they 
adjusted all matters as to the sale o f  portions o f  the lands for fair 
prices,— and they exposed certain lots to public sale.

I think there were four lots first exposed to sale, and you  see 
w ho the purchasers w e re ;— the Earl o f  Stair, the H onourable  
Captain M aitland, the trustees o f  the late Sir John H unter Blair, 
and M r  Johnston H annay o f  T orrs. T hese were the purchasers 
o f  the four first lo ts ; and it turns out that, in point o f  fact, there 
was a great com petition at the sale, som e o f  the lots bringing 
prices far beyond the upset price. A n d , after the first proceed­
ings at that roup, the lands were adjudged to those different 
purchasers.

I just m ention, that, i f  ever there was a case, this appears to 
m e to be one, in which, upon the shewing o f  the proceedings and 
circum stances selected by the pursuer him self to establish gross 
fraud and deception, those proceedings contradict this allegation. 
A lthough  I think the gentlem en here concerned, the representa­
tives o f  those purchasers, are well entitled to rely on the respec-



tability  o f  the m en o f  business they had at that tim e, and the July 22. 1828. 

characters o f  those gentlem en, as a sufficient answer to  such* 
suspicion o f  collusion  and o f  participation  in such alleged fra u d ; 
yet, independent o f  their high character, I  ask y ou r L ordsh ips, 
w hether o r  not it can be  supposed that men o f  their reputation 
in their profession, and in character and talents,— whether you  
can con ceive  that it is possible, laying feelings o f  honesty and 
character apart, that they cou ld  advise their different clients to 
b ecom e  purchasers o f  different lots o f  this estate, the titles o f  
w hich  they thought were liable to  ob jections now  alleged to be 
apparent on  the face o f  the proceed ings ? It is said by  the pur­
suer that they appear to  be fundam entally erroneous,— that on  
look in g  to the proceed ings there was no grou n d  for  p roceed in g  
on  this A c t  o f  Parliam ent in the course that was follow ed, and 
that the ju d gm en t o f  the H ou se  o f  L ord s  says it appears c on  the 
* face o f  the proceed in gs,’ that the next substitutes o f  entail were 
m inors, and were n ot b rou gh t prop erly  before the C ourt. B ut 
w ere those gentlem en, acting for their different clients, n ot en­
titled to look  into the productions on  the table, to see that all 
the proceedings were prop erly  conducted  ? A n d , with that print­
ed paper ly in g  on the table, revised by  all those gentlem en dis­
tinguished for  know ledge, talents, and integrity, with the tutor 
ad litem  m entioned in the paper sitting in C ou rt at its advising, 
and not ju d g in g  in the cause fo r  the reason that he was the tutor 
ad litem , and those gentlem en witnessing this p roceed in g ,— is it 
con ceivab le  that men o f  com m on  understanding, i f  they enter­
tained the slightest dou bt that any possible cavil cou ld  attach to  
those proceed ings, w ould have advised their clients to g o  to  the 
rou p  and bid h igh  against one another for  those lands ?

B u t the case does not rest here. F o r  what cannot be  denied 
by  the pursuer, they relied on  the purchases as unexceptionably  
valid— they proceeded  to  the am elioration o f  the lands. It  is 
notorious that the lot o f  one o f  them , Captain M aitland ’s lot, 
happened to  be  m ost im portant in poin t o f  contigu ity  to  his 
m ansion -house; and it is well know n that he laid out m uch 
m oney on his lot, from  the first day he g o t possession, and ren­
dered it h igh ly  valuable, as the pursuers *know well now .

B ut to say that, at the tim e o f  the purchases, they knew well 
that the title was a rotten one, exceeds the extravagance o f  any 
proposition  ever stated in a C ou rt o f  la w ; and those appeals m a d e ' 
in the pursuer’ s papers, to his statement o f  fraud and circum ven­
tion, deception  and collusion , appear to m e to fall dow n to the 
ground  at once. Is it possible to suppose those gentlem en did

A G N E W ’ s  E X E C U T R I X  V. E A R L  O F  S T A I R ,  & C . 2 Q {
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July 22. 1828. not consider their titles valid, when we all know there is not a
sch oo l-b oy  in law w ho does not know  that a title o f  the kind 
they possessed is the m ost sure and valid o f  all titles ? T h e  first 
lesson he gets in law is, to tell him a decree o f  sale is the best 
title a man could  receive, from  its go in g  through all the forms 
o f  the C ourt, and the title being revised by  the w hole Judges, 
instead o f  parties having the mere assistance'of men o f  business. 
T o  say that a decree o f  sale (and the same form alities were o b ­
served here) is not to be relied on , is m ost absurd— any thing 
m ore contrary to any princip le o f  legal know ledge never was

i

'■ T herefore, upon those two points, I have explained distinctly, 
that, as far as I can discover in this paper, the loose averments, 
and vague statements o f  the pursuer, d o  not in the most distant 
m anner bring  forw ard 'deception  and circum vention, fraud and 
collusion , either to R obert Vans A gnew  or  to those gentlem en.

T h at being what I conceive to be the ch ie f circum stance upon 
which this conclusion , that they were altogether in mala fide, 
and o f  course not entitled to the advantages o f  bona fide pos­
sessors, rests,— standing on so baseless a foundation as I have 
said the statement does, there is little else in the case. F or, 
from  that day, dow n to the steps taken by the late M r Agnew 
in bringing his challenge, there was noth ing on the face o f  the 
earth to bring any doubt to their m inds: there was no warning, 
no certioration as to their go in g  on in the possession and m eliora­
tion o f  their different lots; there was nothing till a decree went 
against them.

I shall just state farther, that there is not the slightest founda­
tion for attaching any imputation o f  fraud on any o f  the pur­
chasers o f  the last lot. It was put up in the same way as the 
form er lots brou gh t to sale, and was bought by M r Balfour for 
M r  A gnew . T h at is matter o f  every day’s practice. I f  it was 
exposed to sale, and bought, whether avowed at the time or not 
to have been for M r R obert Vans A gnew , makes no d ifference; 
it is just as g ood  a sale, and he was entitled to be held as good  a 
bona fide purchaser. A fter an interval o f  fourteen years, there 
was a difference in the value o f  the lands; and, taking a favour­
able opportunity, M r Balfour again exposes the land to sale, and 
it brings a high price. A ll those gentlem en, individuals about 
the town o f  Stranraer, com e forward and purchase,— bid fair and 
adequate prices,— high prices, they say, but, at all events, fair 
prices, and they g o  on with improvements. I have no difficulty 
in saying, that there is no ground for im puting fraud to M r
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tlem an for w hom  he acted. '

N ow , dow n to M r  V ans A gn ew ’s return from  India , there was 
n oth in g  to  alarm those parties. H e  first took  the cases to ap­
peal, availing h im self o f  his m in or ity ; and the w hole matter after­
wards cam e to  this C ou rt again, he having, in the mean time, 
b rou g h t a new  action  o f  reduction . Y o u  had an opportun ity  o f  
con siderin g  the w hole o f  the proceed ings, and not rashly, but 
after full deliberation , you  unanim ously considered the first 
branch  o f  the litigation regard ing the debts exactly  as you r p re ­
decessors had don e in 1784. In the action  o f  reduction  against 
the present defenders, you  assoilzied them  from  the conclusions 
o f  the action , and you  found M r  V ans A gn ew  liable in expenses.

U p  to  this period , therefore, there was n oth in g  to alarm  those 
purchasers; seeing those very questions, so disposed of, must 
have had a contrary  effect.

T h e n  appeals w ere taken to the H ou se  o f  L ord s , and I  have 
read to  you  the ju d gm en t in this case, and the w ords on  w hich 
so m uch stress is laid in this inform ation, in which a h igh ly  
elaborate discussion is m ade o f  this ju dgm en t, and an endeavour 
to extract a m eaning from  it to be b ind ing on us in this question.

I  pay respect to the ju d gm en t o f  the H ou se  o f  L o r d s ; and 
look in g  to the grounds stated, and called to decide as I am on 
this point, I  ask, although they have drawn the conclusion  o f  it 
appearing 6 on  the face o f  the proceed in gs,’ that the pursuer and 
others were m in ors ; is it supposed to be found out for the first 
tim e that they were m inors ? It was im possible to read a line o f  
the papers w ithout seeing that. T h e  ju dgm en t goes on  to state, 
that they were not 6 p roperly  brou gh t before the C ou rt,’ as en­
jo in ed  by  the A c t  o f  P arliam en t; that therefore * the sales m ade '
‘  by  the said C ourt, in such action o f  declarator and sale, were 
‘  null and void , as against the appellant, and the several other 
* m inor heirs o f  e n t a i l a n d  that V ans A gnew  is not to be affect­
ed by them, but is entitled to have the sales reduced, and to have 
the lands restored to him , from  the time o f  his accession to the 
entailed estates. C onsidering that ju dgm en t any way you  please, 
is not that the sim ple and precise grou n d  on w hich it proceeded  ?
T h e  printed proceedings o f  process, the w hole train o f  argum ent 
in regard to those proceedings, every thing apart from  a certain 
little docum ent, which cannot now  be found, shews they were 
brou gh t into the field. T h e  H ou se o f  L ord s  proceeded  on the 
g rou n d , that there was n o  indication o f  it being on record  that 
a tutor ad litem was regularly appointed for the m inors. T h at
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July 22. 1828. is the sum and substance o f  the judgm ent o f  the H ou se  o f  L ord s ,
finding they were not properly  brought into the .field.

I  know  well, i f  the ju dgm en t had rem ained as at first,. when
it stated, * a long with the rents from  the period  o f  his accession
‘  to the entailed estates,’ there w ould have been n o  question at
all. B ut I know  this, that the H ou se  o f  L ord s , at the same

*

tim e that the form s o f  the H ou se d id  not warrant a rehearing as 
* , to the w hole merits, directly proceeded  to am end the judgm ent, 

b y  striking out the w hole o f  those words, and putting it in this 
sh a p e :— 6 W ith ou t prejudice to any question which may be 
‘  m ade in the further proceedings in the C ourt o f  Session, tou ch - 
‘  in g  the rents o f  the entailed estates, and the application th ereo f 
‘ .during any period  o f  time.’

T h erefore  I  say, for one, I consider the H ou se  o f  L ord s  have 
left that question fa irlytopen to you r consideration, to be dealt 
with accord in g  to the principles o f  the la w .o f Scotland. A n d , 
g iv in g  effect to the ju dgm en t ofjthat H ouse, I  d o  say, I  restore 
the estate to  M r V ans A g n e w ; and now that he has made his 
claim  as to those rents, the question is,. W h eth er  the defenders 
were bona fide possessors, and therefore are not bound to restore 
them for any period  while their bona fide possession lasted ?

1 beg leave to say for one, that i f  ever there was a case in 
which purchasers o f  land who had entered into possession were 
entitled to plead upon bona fides, and to rely on their title 
as bona fide purchasers, it is in this case. E very one circum ­
stance I have noticed contributed to confirm  them in the con fi- 
dent possession o f  those lan d s; and, as possessed by them under 
the best o f  all titles, they im proved the lands, they reaped and 
consum ed the rents; they expended the rents, and they im proved 
the lands by consum ption o f  those rents.

I f  ever there was a case o f  bona fides, it is in that before u s ; 
and the on ly question is, I f  they were bona fide possessors, upon 
what principle o f  law or justice can the pursuer ask you  to award 
those rents to him ?

W e  havehadtoom uch  occasion o f  late to consider such questions. 
W e  had it in the case o f  the Queensberry leases; and you  know  
the decision in the case o f  the D uke o f  Iloxbu rgh e  against M r 
W a u ch op e , which was in the other D ivision. T h ose  decisions 
are so very recent, and they were so uniform ly and so unani­
m ously decided, it would be superfluous to  d o  m ore than men­
tion them, and to say, I see nothing in this case to warrant m e to 
adopt a different line o f  decision. O n the contrary, i f  ever there 
was a case in which bona fides m ight be m ore strongly urged
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than in another, it is in the present case. It is much stronger July 22. 1828. 
than many o f  those cases which have occurred; for not only the 
bona fide possession applied in the Queensberry cases down to 
the final judgment o f the House o f  Lords, but there happened 
to be opposite decisions in the Court o f  Session. There was 
good warning therefore; yet the House o f Lords solemnly 
adjudged, that bona fides did not cease till the ink was dry on 
the final judgment o f the House o f Lords in 1819.

I  say, for one, I  cannot think the bona  fides o f  those gen tle ­
m en .ceased till the final and am ended ju d gm en t o f  the H ou se  o f  
L ord s . B u t I  b eg  to  say, for  on e, you  m ust apply to this case 
the sam e p rin cip le  applied  there in the other cases already m en­
tioned , w hich is, that the p rop er p er iod  for  the rents g o in g  . 
back , is the first term  posterior to that ju d gm en t, that is, the 
term  o f  M artinm as 1822. T h a t is the p eriod  at w hich the p u r- 
suer was entitled to have restoration m ade to him  in regard to  
b ygon e  rents for  those purchases m ade, som e o f  them in 1789, 
others in 1793 or  1794*. I  have no con cep tion  that, on  any 
princip le  o f  law, o r  equity, o r  justice, the pursuer can insist fo r  
m ore.

I  thought it p rop er that, in a case o f  this k ind , there shou ld  
be n o  doubts left o f  m y view  o f  this m ost elaborate paper fo r  the 
p u rsu er; and I  am clearly and decided ly  o f  op in ion , that after 
all the pains that have been taken, he has failed to m ake ou t any 
groun ds for  a different ju d gm en t.

Lord Glenlee.— W h y , m y L o rd s , I  confess that I  have never 
been able to find out that there was any d ou bt o r  difficulty about 
this question. I cannot con ceive  that there cou ld  be a d ou b t 
on  the subject. T h e  pursuer makes allegations o f  fraud in the p ro ­
ceedings with regard to the sales— he alleges there was fraud, both  
on  the part o f  his predecessor, R ob ert V ans A gn ew , and o f  the 
persons w ho purchased and possessed the lands under the title o f  
those ju d icia l sales. But, in the first place, I  entirely agree with 
you r L ord sh ip , that fraud is not m ade out against the pursu er’s 
father; and, in the next place, there is no evidence o f  any fraud 
on  the part o f  L o rd  Stair and the other purchasers at the sa les; 
and still less, i f  possible, is there any evidence o f  fraud on  the 
part o f  the other defenders, M r  M acneel and others, because 
they were not the original purchasers at the ju d icia l sales, but 
purchased  subsequently to those sales. T h e  w hole circum stan­
ces stated and founded upon by  the pursuer, even as detailed 
in M r  V ans A gn ew ’s own paper, m ake out noth ing to establish 
qr countenance at all his charge o f  mala fides against the defen-
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1828. ders. T h erefore , the allegation o f  fraud can have n o  effect in 
. this question, n or can I have any con ception  that there is the 

least foundation for it.
I t  appears to  m e, therefore, that the pursuer is not entitled to  

the bygon e  rents w hich he claim s from  the defenders. H e  takes 
up a notion  that the fruits o f  a subject necessarily g o  in -the 
nature o f  an accessory to the property itself. I very well under­
stand that, in a general sense, the proposition  is true, that fruits 
g row in g  g o  as an accessory to p rop erty ; but with respect to 
those fruits that were bona fide reaped and lon g  ago spent by  
those w ho possessed the property, I confess I doubt very m uch 
w hether those fruits should be held as being still accessory to 
the property. T h is  right to  bygon e rents depends m ore upon 
the right o f  possession than any th ing e lse ; and here the ques­
tion  is, H a d  the defenders a probable  title and right on w hich 
they possessed the property and reaped the fru its? Y o u  acquire 
the fruits o f  property by  its actual occupancy. B eing in posses­
sion o f  the property , you  reap and consum e the fruits. N o  
doubt, if, in the way and manner in which you  acquired the 
occu pan cy , there was a fraud, you  are ob liged  to restore the 
fruits as well as the property. But fraud im plies a consciousness 
o f  w rong. Y o u r  w rong must be made out against y o u ; and then 
the restoration o f  the fruits is rather as a penalty against the 
person who has g o t possession fraudulently, than a right follow ­
ing upon the property. T h at is the true way o f  considering the 
matter. A n d  the burden o f  proving there was virtually and 
truly mala fides on the part o f  those w ho were in occupancy and 
possession, lies on the person who claims restoration o f  bygone 
fruits o f  the property which have been reaped and consum ed.

T h ere  is a mistake in saying that there is a difference as to 
this question, when there is a nullity, and when there is on ly 
som ething capable o f  reduction. It just depends upon this, 
whether the nullity is o f  that kind that no man cou ld  fail to be 
aware o f  it. Is a man, who did not perceive that sort o f  nullity 
on w hich the sales here were declared void by the H ouse o f  
L o rd s— is he to be held as having possessed in mala fid e? I 
have no conception  o f  that. T o  be sure, the H ouse o f  Peers 
has found that this was a nullity apparent on the face o f  the 
proceedings, and that the A ct o f  Parliament, authorizing the 
sales, was not properly follow ed out in the proceedings in regard 
to the m inor substitutes o f  en ta il; and the H ouse o f  Peers, there­
fore, reduced the sales as null and void, and ordered the lands to 
be restored to M r A gnew . But it is a totally different question,



when 4X cla im  for restoration  o f  b y g on e  rents and fruits is m ade, 
and the b on a  fides o f  parties com es to  be con sidered .

T h e  rule I  always understood  in such a case, w hether reduc-* 
tion  is founded  upon an intrinsic o r  extrinsic nullity, to .b e , that 
i f  there was a reasonable g rou n d  fo r  trusting in the title*as ju st 
and correct, the possession w as. g o o d . . I f  y ou  were actually, 
aware there was a g o o d  ob jection  to  the title, y o u  w ou ld  be in  
m ala f id e ; but i f  there was a p robab ilis  causa, for  m aintain ing 
that the title was n o t  null, there was bon a  fide possession, w h ich  
is a sufficient defence against a cla im  for  b y g on e  rents.
• V ery  lately w e have had som e .very n ice  questions as to  the 
effect o f  errors in sasines; and although  we sustained the o b je c ­
tion , and fou n d  the sasines null, it w ou ld  be a very hard  case 
that the persons possessed o f  the sasines should  be  said to  have 
been in m ala fide possession.
„ In  questions as to  restoration  o f  b y g on e  rents and fruits, there 
is no d ifference in regard  to  th e -g ro u n d  upon w hich  the title is 
set aside. T h e  p o in t for consideration  is, w hether the possessors 
had a consciousness.that the title was bad . 
i In  the present case, I  think there was som e grou n d  for m a in ­
taining, that.the b on a  fides o f  the defenders w h o purchased  and 
possessed the lands, con tinued  d ow n  to  the date w hen the ju d g ­
m ent o f  the H o u se  o f  Peers was am ended, in M arch  1823. I  
can n ot certa in ly  say w hat hopes law yers m ay have had, yet I  
suspect,, when the application  was m ade to  J,his C ou rt to  delay  
proceed in gs on  the ju d gm en t o f  the C ou rt o f  A ppea l p ron ou n ced  
in July 1822, in o rd er  that the defenders m igh t have an o p p o r ­
tunity o f  petition ing  the H o u se  o f  L o rd s  to  rehear the cause, the 
application  w hich  w e acceded  to  was o f  such a nature, and to  
such an effect, that the, bona  fides o f  the defenders, as to  their 
title o f  possession, cou ld  on ly  be held  to have term inated when 
they fou n d , by  the ord er  o f  the H ou se  o f  L ord s  in M arch  1823, 
.that a rehearing o f  the cause cou ld  n ot be  granted b y  that 
suprem e tribunal. I am  n ot sure that enough  had previously  
passed to  m ake them  perfectly  aware, that, o f  necessity, the ju d g ­
m ent was final, that their title was reduced , and that they- must 
restore the lands, till the H ou se  o f  L o rd s  refused to rehear the 
cause.

B u t we have n o  occasion  to  extend  the effect o f  the plea o f  
b on a  fides farther than the parties them selves ask* o f  us, and that 
is to  the first term  o f  M artinm as after the ju d gm en t o f  the 
•House o f  L o rd s  p ron ou n ced  in Ju ly  1822.

Lord Pitmilhj.— Y o u r  L ord sh ip  and L o rd  G len lec have ex -
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July 22. 1828. pressed y ou r  opin ions in this case so very fully, that noth ing
remains for m e to do, except to say that I con cu r in every th ing 
stated by you r L ordsh ips, both on the facts and on  the law.

I  am quite satisfied that there is not the slightest groun d  for.a 
charge o f  fraud o r  deception  from  beginn ing to end o f  the trans­
actions, even on  the part o f  M r  Vans, and still less on the port 
o f  the defenders.

Arid next, with regard to the law o f  the case, I think that this 
w hich is now  before y ou r  L ordsh ips is not one o f  a difficult k ind, 
and has n o  resem blance to som e o f  the difficult cases which have 
been before  the C ou rt o f  late. T h at being  the case, it is quite 
elear that there is no grou n d  for  m aintaining that there was any 
conscientia rei alien®  to  constitute mala fides in this case as to 
fructus percepti, to entitle the pursuer to bygon e  rents, till from  
the term o f  M artinm as ensuing the judgm ent o f  the H ou se  o f  
L ord s . W e  see all the cases before us in those p ap ers ; and, 
in m any o f  them  founded upon , you  will observe the defence 
had been repelled in this C ourt, and the H ou se  o f  L ord s  had 
affirm ed the decision  o f  this C o u r t ; and yet there it has been 
held, that the claim  for bygon e  rents cou ld  not receive effect till 
the date o f  the ju d gm en t o f  the H ou se  o f  L ord s . T h a t was 
decided  in som e o f  those cases.

In  this case, the decision was in favour o f  the defenders; and 
there was not the slightest groun d  for supposing that there cou ld  
be a dou bt o f  their title till the decision o f  the H ou se o f  L ords.

In  a case o f  this kind, it is not necessary to say m ore on  the 
law.

Lord Allowag.— I entirely con cu r in the opin ion  delivered by 
all you r L ordships, and certainly I w ould have said noth ing m ore 
than that I con cu r in the op in ion  you  have expressed, and so 
m uch better expressed than I c o u ld ; but, in a case o f  this kind, 
as every stage o f  this case has gon e  to the H ou se o f  Lords, and 
I suppose this will also, it may be proper to explain the grounds 
o f  m y o p in io n ; and I shall endeavour to d o  so without repeating, 
as far as I can avoid repeating, what has been said by you r L o rd - 
ships. Perhaps the H ou se  o f  L ord s  may have better means, by 
the opin ions o f  the Judges being thus fully given, o f  know ing the 
precise grounds on which they proceeded , than they can in any 
other way.

T h e  point o f  law that occurs here is very short, and, as I 
apprehend, very clear. T h e  judgm ent o f  the H ou se  o f  L ords 
has been pronounced , by which the proceedings in the form er 
process o f  sale are declared null and v o id ,— those sales themselves



are declared  nu ll and v o id ,—rand, o f  course, that the lands must July 22* 1828 *
be restored to M r  V ans A gn ew . W h e th e r  that ju d gm en t was well 
founded  o r  not, it is n ot ou r duty o r  business to inquire. O b e ­
d ien ce  n ow  is sim ply ou r duty. B ut, in the question now  before  
you r L ordsh ips,, every po in t here is reserved for you r considera­
tion  ; and you  are boun d  to  lay dow n the princip les o f  the law o f  
S cotland  applicable to the case before you . I  b eg  to observe, 
therefore, that in any op in ion  I  am giv in g , I  am n ot ca lling  in 
question a single p rin cip le  o f  the ju d gm en t o f  the H ou se  o f  
L ord s . I  have neither pow er n or inclination  to d o  so. B ut 
when y ou  com e to  con sider this p o in t,— whether those persons 
w ho have possessed upon  those purchases were in mala fid e  p os- , 
session o f  those lands,— it is im possible not to explain  what we 
understand to  be  the law  o f  S cotland , and whether those persons 
w ere entitled to act as they d id  o r  not. M y  observations on  that 
subject have no other tendency, but are con fined  to the poin t 
under you r consideration— are confined  to  the poin t o f  bon a  
fides o f  the purchasers o f  the lands, the d efen d ers ; and whether 
they were entitled to retain possession, and therefore cannot be  
accountable for  rents till they were put in a different situation as 
to  bona  fides when the ju d gm en t o f  the H ou se  o f  L o rd s  was 
p ron ou n ced .

W e  are now  better acquainted with the prin cip le  on  w hich  the 
H ou se  o f  L o rd s  proceeded , from  the very acute dissection o f  that 
ju dgm en t, in all its findings, by  the gentlem an w ho prepared a 
m ost able paper in this case for  the pursuer, the late M r  John  
V ans A gn ew . T h e  H ou se  o f  L ord s  conceived  that those m inorsO
had not been called a ccord in g  to the form s o f  the law o f  Scotland,
— that there was n o  evidence p rodu ced  in process o f  a tutor ad 
litem  being appointed for them . It was certainly, and it cou ld  
on ly  be on  that last grou n d , that the ju d gm en t o f  the H ou se  o f  
L ord s  proceeded . F o r  I am quite aware o f  what y ou r  L o r d -  
ships stated, that there was a citation, the on ly  on e required by  
the law o f  S co t la n d ; and I  see besides, in the decree o f  sale, it is 
expressly m entioned, that all the tutors and curators o f  the 
m inors were cited edictally. T h a t was independent o f  the other 
species o f  citation person a lly ; and it is n ot possible fo r  hum an 
im agination to contrive any other as requisite. W h a t  the H ou se  
o f  L ord s  proceeded  upon was, that there was n o  appearance in 
the process o f  the in terlocutor nom inating L o r d  B raxfield  as 
tutor ad litem for the m inor heirs o f  entail. T h ere  cou ld  be n o  
dou bt o f  the nom ination o f  L o r d  B raxfield  as tutor ad litem  for 
the m inors. T h e  proceedings all g o  o n — the inform ations— the
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July 22. 1828. able papers— all go on, in the name o f those persons, and o f
L o rd  B raxfield  nom inatim  as their tutor ad litem.

Now, my Lord, as your Lordship has already mentioned, 
there is, in the first place, the judgment in 1784 with regard to 

' the debts affecting that estate. That judgment was pronounced, 
I believe, during the period when there was a bench o f as great 
Judges in the Court o f Session as this country ever possessed. 
Lord Justice-Clerk Braxfield was one o f those Judges, and on 
this point he was then entitled to judge; for Robert V ansA g- 
new being a defender in that action, as well as his children, 
there was no objection to his acting as their administrator at law, 
and therefore no necessity for a tutor ad litem. That was a pure 
point o f law how far the estate was liable for the debts. That 
was the only point decided in the case o f Drew, and it was de­
cided by the most able Judges that were ever seen here. W e 
are now considering the question o f bona fides, and that is all 
the inference I draw. It was an unanimous judgment, and from 
that time till the appeal was entered, I do not know that the 
judgment was ever called in question.

W e  now com e to the next part o f  the proceedings,— to the 
A c t  o f  Parliam ent. T h e  m om ent the creditors were let in to 
affect the estate, the estate must have been actually destroyed at 
once,' unless an A ct  o f  Parliam ent was obtained for selling part 
to pay off’ the debts. T h at A ct o f  Parliam ent was obtained, the 

J proceedings were placed under this C ourt for guidance, and the
debts were calculated and exam ined by one o f  the most eminent 
accountants o f  his day, and w ho is still at the head o f  his p ro ­
fession. E very objection  was discussed, and papers were given 
in in name o f  those m inors and their tutors.

A ll this I m erely observe to call your attention to this cir­
cum stance, that, from  any calculation I can make, there could 
not have been fewer than a hundred persons to exam ine this 
p ro ce ss ; for surely the agents o f  parties w ould look  into the 
process before the lands were bought and the prices p a id ; and 
every person w ho examined this process must have been convinc­
ed, accord in g  to his opin ion  at the time, that the proceedings 
had been properly m anaged.

Sales were advertised,— sales by authority o f  this C ourt. A nd 
I always understood that, at one period o f  our law, and till 
very lately, sales under authority o f  this C ourt form ed the best 
title to property any human being cou ld  receive. T h ose  sales 
took  place in presence o f  one o f  your Lordships. Com petition 
took place upon every lot. T h e  com petition shewed bona fides.

s
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M e  H annay offered three times the am ount o f  the upset p rice  j uiy 22. 1828. 
fo r  his lot, and the upset prices were tw enty-five years’ purchase.
I  hardly rem em ber, at that early p eriod , to  have heard o f  any 
instances equal to  the h igh  prices given at those sales. W h e n  I 
com e to  the question o f  bon a  fides, is it possible for  any hum an 
b e in g  to  believe that those persons, w ho offered such large prices 
above the upset prices, had n ot the m ost perfect bon a  fid es?
T h ose  gentlem en, w hose agents must have exam ined the titles, '  *
m ust have .been satisfied all was righ t and regular in every 
respect. T h e re  was n ot on ly  on e  agent, but m any, and they all 
m ust have g on e  th rou gh  the exam ination . Suppose they had 
n o ' con fid en ce  in the respectable m en w ho con d u cted  the sale, 
there were other agents o f  abilities and integrity, som e o f  w hom  
are still liv in g  and preserving their h igh  ch a ra cter ; and  is it 
possible to  believe, that every one o f  those agents had not exa­
m ined the w hole o f  the proceed ings o f  y ou r  L ordsh ips, and 
found  all c le a r?  T h erefore , i f  ever purchases took  p lace to w hich 
bon a  fides attached, it was those purchases. I  suppose a hun­
dred  m en o f  business exam ined the proceed in gs, m any must 
have exam ined them as the agents o f  intending offerers w ho did  
not purchase, and not an ob jection  was stated at any on e period  
to  those proceedings.

Surely there must have been real bona fides, from  the circu m ­
stances I  have m entioned, from  the real evidence o f  the high 
prices, and from  the com petition .

Y o u r  L ordsh ips m entioned another circum stance, that o f  the 
persons w ho made those purchases laying out large sums in 
m eliorations and im provem ents. In  the report m ade by you r 
authority, there are am eliorations stated to the am ount o f  
L . 14,000; and is it possible that any persons, supposing they 
had a bad right, w ould have laid out that m oney ? W ith  all the 
ability w hich distinguishes the paper o f  the pursuers, I wish they 
had pointed  out any circum stance from  w hich the smallest 
suspicion on  the part o f  those purchasers cou ld  arise. T h ere  is 
on e circum stance m entioned— the on ly  one I reco llect— that o f  
the warrandice. B ut is not that explained to you r satisfaction ?
W h e n  a person, in a ranking and sale, signs the disposition, he 
must grant w arrandice to the extent o f  what he rece ives ; and 
how  any argum ent can be founded on  that circum stance I  can­
not com prehend. B ut this case g o in g  to another C ourt, that 
m ay not be acquainted with this circum stance, I think it m y duty 
to enter on  this explanation— and it is trium phant— that every 
person w ho receives a farthing o f  m oney at these sales is ob liged
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July .22. 1828. to give his warrandice for the amount o f the sums he receives.
L o rd  G allow ay and A dm iral Stewart were not on ly  trustees but 
cred itors ; and the w arrandice was not on ly  p rop er, but absolutely 
necessary. W h e n  the m atter goes elsewhere, !  trust this circum ­
stance will not be m entioned w ithout the explanation that is✓ i 1
necessary.

L e t  us g o  on . It  has been said, that, at one sight, they must 
have seen this was an incom petent title, because there was want­
in g  the appointm ent o f  L o rd  B raxfield  as tutor ad litem — that 
it was not produced  in the process. I believe it is not necessary 
for this C ourt, in delivering their opinions, to state what is the 
custom  o f  this country— the situation o f  our re co rd s~ a n d  the 
effect such an ob jection  w ould  have had at any period  on the 
m inds o f  men o f  business. But, in speaking o f  bona' fides, you  
must g o  to the country , and to the opinions in the country at 
the time the transactions took  place. Suppose a new understand­
ing and new ! law on the sub ject,'you  cannot apply that to bona 
fides in ju d g in g  o f  the form er transactions o f  men. Y ou  must 
apply the question o f  bona fides in relation to the tim e and to 
the persons acting under it.

I d o  not mean to  question the judgm ent o f  the H ou se o f  
L ords, blit to explain what I know  with regard to the situation 
o f  the records o f  decrees at that p e r io d ; from which it strikes 
m e as extraordinary, that there is no other warrant o f  im port­
ance here at this time awanting but this one. I had what per­
haps may be term ed the m isfortune o f  being apprentice with a 
writer to the signet, with m y brother on my right hand (L o rd  
P itm illy ); and he w ill I  am certain con cu r with me as to the 
kind o f  places in which running processes were then kept— that 
they were low , dark, confined, miserable places. I  never saw in 
m y life such places as that and other offices o f  that tim e; and I 
was ob liged  to  g o  to  those places to borrow  processes.

But that was not the worst. I ask, in whose hands were the 
w hole processes, and warrants, and decreets, to be extracted ? 
T h ey  rem ained in the hands o f  the extractors, who m ight have 
kept them in their own houses, or little closets, such places as 
were never seen in the w orld.

M ost fortunately, there is a regulation that persons are not 
bound to produce their warrants after twenty years, otherwise I 
d o  not know what would have been the case, i f  a person who 
w ho had obtained decreet, and, in g iv ing  out execution, was 
called on to produce any o f  the warrants that had been left in 
this miserable state. Fortunately we have now a person appoint-
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ed  for  sUch registrations— M r  H a y ;4 and this is a' m ost'excellen t Ji 
change fo r  the cou n try , and m ost happy fo r  the safety o f  the 
lieges.

I  am on ly  talking n ow  o f  bona  fades; and' here w ere all the 
writers, agents— if  the w hole o f  * them had searched those re­
cords, and seen those pleadings in the nam e o f  L o rd  B raxfie ld  
as tutor ad litem for  the m inor heirs o f  entail in existence, such 
an ob jection  as that now  founded  upon by  the pursuer cou ld  never 
have occu rred . I  say honestly and bona  fide, the ob jection  never 
w ou ld  have occu rred  to m e either as a law yer o r  Judge. I  d o  
honestly  and conscientiously  believe, there was n o  law yer at the 
B ar, n o  w riter to  the signet, n or  a Ju d ge  in the cou n try , w h o 
w ou ld  have considered  that as an ob jection , so as to  affect the 
bon a  fades o f  the purchasers. I g o  n o  farther. T h a t m atter has 
been decided  on  b y  the S u p rem e C ou rt o f  Judicature— I dare 
say well d e c id e d ; bu t we have n oth in g  to  d o  with the m erits 
o f  the decision , in con siderin g  the question now  under co n ­
sideration.

I  d o  n ot kn ow  that on e -h a lf o f  the papers in that o ld  process 
now  exist. T h e  h a lf o f  m any o f  them  perhaps is w orn  away. 
N ow , L o rd  P itm illy  and I , w h o w ere n ot lon g  ago in the O u ter- 
H ou se , have had know ledge and practice  o f  late as to the appoint­
m ent o f  tutors ad litem . T h e  th ing is d on e  in a m om ent. T h eO
gentlem an is called to the B a r ; and all that takes p lace is re­
cord ed  in tw o lines on  a paper. It  may get out o f  the way, and 
the fact not be discovered ; but the w hole papers afterwards are 
given  in in the nam e o f  the m inors and their tutor ad litem . 
A n d  is it possible to  conceive, that the want o f  what is stated in 
tw o w ords as to  this m ere form  o f  appointm ent, i f  observed, 
w ou ld  have created a dou bt in the m ind o f  any agent em ployed  
for  purchasers, o r  in the minds o f  C ounsel that m ight have been 
consulted , and considered as sufficient to set aside those sales ?

I con cu r in every w ord  which y ou r L ordsh ips have stated ; and 
I am only anxious to express m y views as to  what m ay n ot have 
been already stated by  y ou r L o rd sh ip s ; and i f  the question 
com es to be on e o f  bona  fades, and to rest on  the n on -p rod u c­
tion  o f  a docum ent, at the distance, I believe, o f  th irty-six years, 
to  state m y con viction , that it is im possible that any ob jection  to 
bona  fades can be founded upon this.

A n d , as this matter is open to  us, I com e to  the question in
poin t o f  law. I say, first, I can see noth in g  that can affect their
title o f  bona  fide pu rch asers; and 1 com e now to  the law as 
applicable to that.

22. 1828.

\
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July 22. 1828. Lord Stair and all our lawyers state, that bona fide consump­
tion, in such cases, is a sufficient plea against a claim o f resto­
ration o f bygone fruits. One case, which he cites in illustration, 
is, where t forgery’ applied to the title o f possession ; yet as the 
possessor was found to have been a bona fide possessor, he was 
not bound to restore what he had bona fide reaped and consumed. 
The case is collected and reported by his Lordship. In that and 
other cases, he gives a clear and philosophical explanation o f the 
application o f the Roman maxim to our law; and he states, that 
where,there.is a probable title, the possessor will be entitled’ to 
plead bona tides; the rule o f the Roman law being, ‘ Bona fide
* possessor rei alienae facit fructus perceptos et consumptossuos,* 
and the definition o f a bona fide possessor being, ‘ Bona fidei
* emptor esse videtur, qui ignoravit earn rem alienam esse; aut 
‘ putavit eum, qui vendidit, jus vendendi habere.*

According to the law o f Scotland, can any man doubt whether 
the title o f those purchasers w*as a probable title ? Nay, could 
any man have suspected any error in the title ?

Such being the case, all lawyers, from Balfour downwards, are 
agreed. And not one o f them says otherwise than that a proba- 
bilis causa must have the effect o f supporting the plea o f bona 
fides.

There remains only this other point,— from what period was 
the bona fides o f the defenders put an end to ? It could not be 
put an end to. by the unanimous judgment o f this Court in their 
fayour. Then, when was it put an end to ? The first thing 
assuredly that could have shaken it, was the decision o f the 
House o f Lords in July 1822.

There was a great deal in Lord Glenlee’s opinion, which it 
must be quite impossible for any one to depart from ; and I con­
fess, that on reading the papers in this case I supposed, with his 
Lordship, that the bona fides here must be held to have con­
tinued till the second opinion o f the House o f Lords was pro­
nounced ; and which, o f course, necessarily carried down the 
bona fides o f the defenders to the term o f Whitsunday 1823, the 
term immediately succeeding the deliverance o f that opinion; be­
cause the petition for delay to this Court, and the consequent re­
consideration in the House o f Lords, did keep the matter open, 
and obtained an alteration in the judgment which that Supreme 
Court pronounced, and on the very point you are now con­
sidering.

I agree with Lord Glen lee, as to what his Lordship stated in 
that view of the case; but it seemed to me impossible to main-

>



tain o r  g ive  effect to that, after look in g  to  M r  B ell’s paper for  July 22'. 1828. 
the defenders, in w hich  this claim  is on ly  insisted on from  M a r­
tinm as 1822, the term  im m ediately succeed in g  the first ju d gm en t » 
o f  the H ou se  o f  L o rd s . I  had form ed an op in ion  sim ilar to that 
o f  L o r d  G len lee , till I was stopped b y  the parties-lim iting their 
cla im  in this w a y ; and I  think the C ou rt should not g o  beyon d  
what is desired by  the parties them selves.

W ith regard to the period o f  Martinmas 1822, there cannot 
be a doubt that is the period down to which your Lordships must 
hold those parties had bona fides in their possession. Though 
the date o f the first judgment o f the House o f Lords is the 31st 
July 1822, yet you know the bona fides must always be carried 
till the next term. W hen a man enters to a landed estate, he 
cannot draw a sixpence till the next term ; and during that in­
terval, though the rents are not percepti, yet is he not subsisting 
on the footing o f those rents ?- H e got his wine, meat, &c. rela­
tively to them, and, therefore, they are actually consumed, al­
though de facto they are not reaped.

T h is  is a princip le  adopted  by  you  in other cases, and adopted 
b y  the H ou se  o f  L ord s  in the tw o cases referred to by  the parties, 
and that have been m entioned on  the B en ch . I allude to the 
case o f  L o rd  W em y ss  and the case o f  the D u k e  o f  B u ccleu ch .
L o r d  W e m y ss  had executed  a sum m ons before  the D u k e  o f  
Q u een sberry ’s death. T h e  w hole parties were put on  their 
gu ard  from  the m om ent o f  the D u k e ’ s death. Y et, even in that 
case, w here on e  D iv ision  o f  the C ou rt o f  Session had decided  in 
favour o f  the reducer’ s rights, and the H ou se  o f  L o rd s  m erely 
affirm ed that ju d g m e n t ; the H o u se  o f  L o rd s  was clear, and 
ju d g e d  that there w ere n o  violent profits due— that the posses­
sors were bona  fide possessors till the term  after the ju d gm en t o f  
the H ou se  o f  L ord s . C an you  com pare that with the present 
case, w here the parties had n ot the least reason to  exp ect their 
situation to  be altered, o r  any th ing on  record  that cou ld  touch  
their right, till that ju d gm en t o f  the H ou se  o f  L ord s  ?

T h ere fore  you  must g o  to the term  o f  M artinm as fo llow in g  the 
first ju dgm en t o f  the H ou se  o f  L ord s , a ccord in g  to  the lim itation 
m ade by the defenders in this case. -  •

I must say, o f  all the cases I  ever saw, in w hich bona  fides was 
disputed, I ’ never saw on e in w hich it was m ore com pletely  and 
satisfactorily established, than in the present case by  those pur­
chasers, the defen ders; and in w hich  there was less brou gh t 
forw ard to im pugn that plea.
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July 22.1829. Lord Justice-Clerk.— It  is n ot necessary to say m uch on  the
other question in the sequestration.

Lord Glenlee.— T h e r e 'is  a proposition  b y  M r  B ell, in his 
answers to the petition on  that subject. H e  says, 4 T h e  res- 
4 pondents therefore agree, that the petitioner shall receive the^
* rents recovered by the ju d icia l factor falling due from  and
* after M artinm as 1822, provided  the respondents are found en- 
4 titled to receive the rents recovered  by the factor falling due 
4 at and preced in g  M artinm as 1822.’

Moncreiff.— I apprehend that what you r L ordsh ips have said / 
on  the form er question w hich you  have just now  decided , settles 
this too .

A, Bell, for  the respondents.— Y o u r  L ordsh ips w ill g ive  us 
expenses.

Moncreiff,— It seems quite unnecessary to say any thing, as 
you  are acquainted with the case. B ut you  will observe, that » 
the question o f  expenses involves a great deal. T h ere  is a 
question o f  expenses before the a p p ea l; and you  must re­
m em ber the ju dgm en t you  pron oun ced  in the case o f  M aberly  
and C om pany against the B ank o f  Scotland, in which I was one 
o f  the Counsel for the pursuer.

Lord Alloway,— W a s  there any appeal on the question o f  by­
gon e rents ?

Lord Justice-Clerk,— M r A gn ew  appealed against the ju d g ­
m ent o f  you r L ordsh ips in favour o f  the defen ders; and it is 
since the* H ou se  o f  L ord s  pronounced judgm ent o f  reversal, and 
afterwards am ended that judgm ent o f  reversal, that the questions 
before us to-day cam e to be discussed here. - J

Moncreiff,— I am speaking at present as to the question o f  
expenses prior to the appeal. In the case o f  M aberly , you  had 
found for the defenders, and gave them expenses— the pursuer 
appealed, and the H ou se  o f  L ords reversed you r decision, 
but said nothing about expenses. W h e n  the case cam e back 
here, you  awarded to the pursuer the expenses prior to the 
appeal. Y o u  will find this reported 11th M arch  1826, Shaw 
and D u n lop ’s R eports, where the title is, 4 C om petent to award 
4 to  a pursuer expenses prior to an appeal to the H ouse o f  L ords,
4 w ho had reversed a judgm ent o f  absolvitor which found ex -
* penses due to the defenders.’ T h e  report says, 4 T h e  ju d g - 
4 rnent o f  you r Lordships, (w hich, besides assoilzieing the Bank 
4 o f  Scotland, found them entitled to expenses o f  process),
4 having been taken to appeal, was reversed by the H ouse o f  
4 L ords, and the cause remitted, to allow a proof, but without
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‘  any fin d in g  as to  exp en ses / T h e  subsequent proceed in gs are July 22. 1828. 
then n o t ic e d ; and * n o  evidence having been led  by  the B ank,
* the C ou rt decerned  against them  in term s o f  the l ib e l /  T h en
it is stated, ‘ A  m otion  was then m ade on  the part o f  M a b er- t
( ly  and C om pan y for  the expenses o f  process in this C ourt,
‘  both  p r io r  and subsequent to  the appeal. T h e  B ank ob jected ,
‘  that so far as regarded  the expenses p r io r  to  the appeal, it
* was incom petent to  award th e m ; but the C ou rt unanim ously
* foun d  M a b erly  and C om p an y  entitled to  expenses, both  p r io r  
6 and subsequent th e re to /

T h e  Lord Justice-Clerk is reported  as saying, c I  am  o f  op i- 
6 n ion , that there is n o  in com peten cy  in aw arding those p r io r  to
* the a p p e a l/

I t  is then added, c T h e  other Judges con cu rred , and L o r d  
c A llow a y  m entioned that the same th ing had been d on e  in the
* case o f  F alljam be against F u lle r to n /

S o  that, here, the first question relates to  the expenses p rior  
to  the appeal. Y o u r  orig inal in terlocutor awarded expenses to 
the d e fen d ers ; but the pursuer o f  the action .h avin g  been fou n d  
righ t by  the ju d gm en t o f  the H ou se  o f  L ord s , has a com petent 
claim  to  the expenses, though  noth in g  is said on  the subject in the 
ju d gm en t o f  the H ou se  o f  L o rd s ,— ju st as in the case o f  M a b erly  ►
with the B ank o f  S cotland , when the H ou se  o f  L o rd s  reversed 
the ju d gm en t o f  this C ou rt w hich had given expenses to  the d e­
fenders, and when you  afterwards aw arded them  to the pursuer, , 
a lthough the H ou se  o f  L o rd s  had said n oth in g  on  the subject. »

W it h  that observation  I  leave that part o f  the case.
A s to  the claim  for  expenses in the question as to  b y g on e  

rents, consider the situation o f  the pursuer here. Y o u  see, in / 
the first p lace, i f  the pursuer was n ot to  get the expenses o f  the 
p r io r  proceed ings, he w ould  be in a hard situation. H e  was a 
liferenter, and d id  not live to draw enough  to  defray the expenses 
o f  the action fo r  obta in ing that w hich  he has been fou n d  to  
have had the right to possess;— he d id  not live to draw  enough  
to  defray the expenses o f  the action  in w hich he was found  in the 
right. It is a very harsh dem and, therefore, by the defenders, 
to  say they w ill have expenses as to  the claim  for bygon e  rents, 
w hile they w ithhold  the rents to w hich  it has been found the 
pursuer had right.

Dean o f  Faculty, (C ranstoun), fo r  the respondents.— W e  are 
n ot dem anding expenses previous to  the appeal, but as to  the b y ­
gon e  rents since the case cam e back from  the H ou se  o f  L ord s .O
Can it be held  there was a probabilis causa to  the pursuer to
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July 22. 1828. insist in his claim  for  bygon e  rents,, after you r opin ions just de­
livered ; and considering the w hole tenor o f  the law o f  Scotland 

• - on  the subject, 'and the late judgm ents o f  the^House o f  L ords
in the Q ueensberry cases, shewing the established law of* S cot­
land ?

%

A s to the expenses, therefore, o f  the discussion regarding by ­
gon e  rents, there cannot be a doubt we are entitled to them.

' W h e th e r  the parties can ask expenses before the date7 o f  the ap­
peal is a different question.

x Moncrieff.— It is we w ho are asking the expenses prior to the
appeal. T h e y  make the one m otion, and we m ake the other.

T h ere  is a little m ore in4the case. T h ere  is the expenses in the 
question as to the rem oving, in7 which we were also successfu l; 
and, in that case, the question o f  expenses was expressly reserved, 
and m ay now  be decided .

A n d , in the process o f  sequestration, we were substantially 
, successful.

A , Bell.— Y o u r  L ordsh ips, in the original action, found us en­
titled to expenses. T h ey  were paid to us. T h e  H ouse o f  
L ord s  reversed the decision o f  this C ourt, but said nothing o f  
expenses. T h e  expenses were paid back by us to the pursuer.

• S o the matter stands. A n d  now  they dem and their previous^ 
expenses.

T h e  question o f  rem oving was connected  with that as to m e­
liorations. I f  expenses had been asked when the rem oving was 
ordered , the C ourt w ould have determ ined on the subject.

T h e  question as to the bygone rents having now  been decided 
in our favour by you r unanimous judgm ent, the expenses in it 
ought to be awarded to us as matter o f  course.

Moncreiff.— T h e  question as to expenses prior to the appeal 
is exactly in .the same situation in which it stood in the case I 
have m entioned.

Lord Justice-Clerk.— In that case o f  M aberly, we thought 
there was sufficient ground to find for the defenders, without 
any investigation as to the practice. From  the shewing o f  the- 
sum m ons, we held there was ground for assoilzieing the Bank, 
and we gave expenses to the Bank. T h e  H ouse o f  L ords re­
versed our decision, and made a special order for proof. O n 
parties being allowed that proof, the Bank led n o n e ; and the 
C ourt, seeing the pursuer had proved his case, gave him expenses. 
W e  had turned him  out o f  C ourt upon what we considered a 
prelim inary objection  to the a ct io n ; and having given the Bank 
expenses when we so decided in its favour, we thought it right,
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when the case cam e back  and was d ecid ed  differently, to  g ive  the July 22. 1828. 
pursuer expenses.

Lord Alloway.— T h is  question is lim ited  to  the b y g on e  rents.
Lord Justice-Clerk.— B u t the pursuer says, i f  you  g ive  that 

to  the defenders, g ive  m e the previous expenses.
M oncreijf.— In  this action  they had n o  term ini habiles for liqu i­

d a tin g  their m eliorations. T h e y  insisted on  a righ t to  retain 
possession for  the m eliorations. In  that they w ere found in the 
w ron g , and there was m uch expense in it.

A . Bell.— T h a t was a sm all part o f  the case.
Lord Glenlee.— W e  m ay delay the questions o f  expenses till 

the term ination o f  the w h ole  case.
M oncreijf.— O n  page seventh o f  the additional petition  before 

y ou , y ou  will fin d  y o u r  in terlocu tor on  the question o f  rem oving.
* O n  report o f  L o r d  P itm illy , and having considered  the m utual 
c inform ations ordered  b y  the L o r d  O rd in ary , and heard C o u n -
* sel fo r  the parties, the L o rd s  decern  in the rem ovin g  against
* the defenders from  the several lands libelled  at the term  o f
* M artinm as next, and allow  the decree to be extracted as an
* interim  d ecree  in  the cause, after the exp iry  o f  the recla im ing
* days, reserving to  the defenders all claim s for  m eliorations and
* b ygon e  rents, and to the pursuer his ob jections thereto, and to
* both parties their mutual claims for expenses ; ordain the defen- 
c ders to deliver up to the pursuer, quam primum, the title-deeds 
c o f their respective purchases anterior to the periods o f the sales; 
c and before answer as to the claims for meliorations, remit to
* D r  C oventry , whom  failing, to M r  G eorg e  B row n , lan d -
* valuator, to visit the different estates in question, exam ine the
* same at the sight o f  all parties, and report on the nature and 
6 extent o f the alleged meliorations to this Court, on or before 
6 the first sederunt day in November next.’ And on the same 
day, 7th June 1824?, you ‘ recall the sequestration o f the lands sold
* to the defenders, and that at the term  o f  M artinm as next, and 
6 decern .’ A n d  by  another interlocutor o f  the same date, you  
recalled the jud icia l factory as at that term o f  M artinm as.

Dean o f  Faculty Cranstoun.— T h e  question o f  m eliorations 
was not decided .

M oncreijf— B ut it was decided  that the defenders were n ot 
entitled to  retain possession o f  the lands.

Lord Glenlee.— In the question o f  m eliorations, we m ay still 
decide as to expenses.

Moncreijf.— T h ere  is no such question here. T h ere  was a 
separate action raised as to m eliorations.
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July 22. 1828. Lord Justice-Clerk.— T h e  question as to m eliorations is no
branch o f  this litigation. * . * '

Lord Glen lee.— Y o u  are now  ob liged  to  decide as to the 
expenses.

Lord Justice-Clerk.— T h is question is really a sequel o f  the 
ju d gm en t o f  the H ou se  p f  L ord s ,— c A n d  further, to  proceed  as
* shall be consistent with this judgm ent, and shall be just.’  T h e  
dem ands o f  both  sides are quite com petent to  be determ ined by  
the C ourt.

Moncreiff.—  I f  you  d o  not dispose o f  the question o f  expenses 
now , there is no possibility o f  bringing it again before you .

Lord Justice-Clerk.— T h ere -is  n o  other stage. A n d  so far as 
regards the rem it m ade to D r  C oventry, that had reference to 
the question o f  m eliorations. T h e  on ly  th ing decided  by  our 
interlocutor referred to, as to  w hich we are now  called to decide 
as to expenses, is in relation to the rem oving. T herefore , as to 

' all expenses in relation to the rem it to D r  C oventry, they com e
under the question o f  m eliorations. *But we are otherwise bound 
to  decide, the dem and having been made. T h e  D ean  o f  Faculty 
maintains, as to this latter branch o f  litigation regarding* the 
bygon e  rents, that M r  A gnew  having failed in it, we should 
award the expenses o f  it to the defenders. But, on  the ether 
hand, M r M on cre iff says,— It having been found by the H ou se 
o f  L ord s , that in the general question M r  A gn ew  was in the 
right, he is entitled to his expenses, in as m uch as he has been 
successful in the litigation between the parties. It is com petent 
for us to decide on  both  the m otions w hich have been* made. 

Lord Glenlee.— T h e  prayer o f  the petition before us is, « to
< find that the petitioner is entitled to  receive the rents collected 
‘  b y  the ju d icia l factor, and now  in manibus curiae, and to decern
* a cco rd in g ly ; also to find her entitled to the w hole expenses o f
< the sequestration, o r  otherwise to d o  in the premises as to you r 
6 L ordsh ips shall seem ju st.’

Lord Justice-Clerk.— P ronounce judgm ent, and before answer 
as to expenses ordain mutual accounts to be put in. It is not 
necessary, at one and the same m om ent, to decide the case and 
to find as to  expenses.

T h e  fo llow ing  interlocutor was then p ron ou n ced :— 619th M ay 
« 1826.— O n report o f  L o rd  M ackenzie, and having advised the
< mutual inform ations for the parties on  the claim  by the pursuer
* for bygon e rents, find, that the defenders were bona fide pos- 
‘  sessors o f  the several subjects purchased by them, down to the 
‘  period  o f  the judgm ent o f  the H ouse o f  L ords on 31st July 1822,
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* and therefore repel the claim o f the pursuer, so far as concerns July 22. 1828.
* the rents thereof for crop and year 1822, and preceding years,
* and d e ce rn ; and before  answer as to  the m utual claim s o f  exp en -
* ses, appoin t both  parties to  put in their accounts o f  ex p en ses /*

T h erea fter, the accounts o f  expenses, fo r  the parties havings 
been  lod g ed ,

Lord Glenlee observed ,— O u r com p eten cy  to  g ive  a party  ex ­
penses p r io r  to  an appeal, on  w hich  the H ou se  o f  L o rd s  reversed 
the decision  o f  this C ou rt, w hich  also decerned  as to expenses, 
bu t w here, on  the subject o f  expenses, the ju d gm en t o f  reversal is 
silent,— m ay be  liable to  d ou b t at present on  general princip le .

•But as to  the case o f  M a b erly , it was o f  a different nature from  
the case o f  M r  A gn ew , w h ich  is now  before  us. In  this case, 
the w h ole  m atter was before  th e 'H o u se  o f  L o rd s , with ou r fin d ­
in g  as to  exp en ses; and the real and true grou n d  to g o  upon  is, 
that unless such a full and articulate ju d gm en t o f  reversal gave 
express instructions as to  expenses, we are n ot perhaps ca lled  
upon  o r  entitled to  decide  as to those previous expenses. B ut 
that d id  n ot apply to the case o f  M aberly . T h e re  the H ou se  o f  
L o rd s  held , that we should  be far better ju d g es  o f  the p rop riety  
o f  the action , after a p r o o f  should have been taken, and, when 
uncertain o f  the result o f  that p roo f, they w ould  say n oth in g  as 
to  exp en ses : and when the case cam e back to us, in consequence 
o f  the B ank d eclin in g  to  take any part as to the p roo f, there 
w ere strong grounds, from  what turned ou t in the case, to  find 
the B ank liable in expenses. B u t here we are called on  to decide 
as to expenses, in a question w hich was fu lly before  the H ou se  
o f  L ord s . W a s  not the w hole case before the H ou se  o f  L ord s , 
with ou r in terlocutor in favour o f  the defenders, and aw arding 
them  expenses ? T h ere fore , as the ju d gm en t o f  the H ou se  o f  
L ord s , w hich reversed our ju d gm en t on  the merits, says n oth in g  
o f  expenses, I  am quite clear we ou gh t not to g ive  expenses to  
the pursuer in this case.

A s  to  another question regarding expenses, it is a very diffe­
rent th ing where m eliorations are ascertained, and possession is 
retained or  claim ed till security be found for  them , from  the case 
w here lands are claim ed to  be retained till m eliorations shall be 
ascertained.

I think the best way here is to g ive no expenses to either party.
(H is  L ordsh ip  then spoke o f  the bona tides o f  the defenders 

, in this case, and o f  the effects o f  it in law in the questions betw ixt

See 4. Shaw and Dunlop, No. 379.
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July 22 .1828 . the parties ; but the reporter cou ld  not hear distinctly what his
L ord sh ip  said on  the subject.)

Lord Pitmilly.— I agree in the op in ion  w hich has;been deliver­
ed. A s to  the expenses before the reduction  by  the H ou se  o f  
L ord s , I  am clear, as L o rd  G len lee has put it, that there is n o ­
thing,- in poin t o f  rule or  principle, as to expenses in general, to 
govern  im peratively the present case. I think his L ord sh ip ’s 
clear distinction between this and- the case o f  M aberly , founded 
upon by  the pursuer, is well fo u n d e d ; and there can be n o  
question about it.

A s  to expenses since the rem it:— T h ere  have been two ques­
tions discussed by the parties since the remit, in one o f  which 
the pursuer has succeeded, and in the other the defenders have 
succeeded. T h e  defenders have lost their plea as to.retention  
o f  the lands for  m eliorations, in w hich a g o o d  deal o f  discussion 
took  place, and expenses were in cu rred ; and, on the other hand, 
the pursuer has lost his plea as to bygon e rents. It  appears to 
m e that no expenses should be allow ed in either case, but the 
one should stand against the other.

Lord Alloway.— M y  conclusion  is very m uch the same with 
that o f  y ou r  L ordsh ips w ho have spoken on  the points as to  
expenses.

A s  to that regarding the first case, viz. the proceedings prior 
to the appeal, it is im possible that the pursuer should get ex ­
penses. H ere  there was an unanimous judgm ent against him 
by you r L ordships, and finding him liable in expenses to the 
d efen d ers ; w hich judgm ent o f  this C ourt was no doubt reversed 
b y  the H ou se o f  L o r d s ; but that judgm ent o f  reversal by the 
H ou se  o f  L ord s  said nothing on expenses. Y o u r  judgm ent was 
reversed by the H ou se  o f  L o r d s ; but i f  the H ouse o f  L ords had 
considered that the pursuer was entitled to expenses, their ju d g ­
m ent w ould have stated the point o f  expenses, and found them 
due to him , or m entioned them in the remit.

M r  B ell’ s argum ent, founded on the case o f  Pringle v. T o d ’s 
Legatees, 6th M arch  1799, and other cases, is, that it is incom ­
petent for this C ourt to find now as to those previous expenses.
I have doubts upon that su b ject; and i f  it was necessary to give 
an opin ion  I  w ould say, that I rather think that the point o f  
com petency is still open.

A lthough  the judgm ent o f  this C ourt was reversed, the defen­
ders were entitled to  h old  that judgm ent to be the law till they 
were taught the contrary by the judgm ent o f  the C ourt o f  ap­
peal ; and the question o f  bona -fides here makes the case diffe-

3 1 2  AGNEW ’ S EXECU TRIX V. EARL OF STAIR, & C .’ /
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rent from  that o f  M aberly , and that o f  F alljam be, m entioned  July 
in the report o f  the case o f  M aberly . H a d  this been a ques­
tion  o f  duty, and the H ou se  o f  L ord s  had fixed  a different „ 
p rin cip le  from  what you  d id , and had altered you r judgm ent* 
upon  that point, the case o f  M aberly  w ould  have applied. 
T h ere  the circum stances justified  the claim . T h e  w hole case 
went to  the H ou se  o f  L o r d s ; it was rem itted to this C ou rt to 
allow  a p r o o f ;  a p r o o f  was a llow ed ; and it was upon the result 
o f  that p r o o f  the case o f  M a b erly  was then decided .

W e  had a case, w hich  is alluded to  in the report o f  the 
case o f  M aberly , F alljam be, n ot reported , in w hich  this C ou rt 
had first foun d  that there was n o  claim  f o r 4 dam ages. T h a tO
case went to the H ou se  o f  L ord s , and it then cam e back  
here. T h e  C ou rt found  there was no claim  against W illia m  . 
E lphinston. T h e  H ou se  o f  L o rd s  reversed that ju d g m e n t ; and 
when the case cam e here, it becam e necessary to find whether 
dam ages w ou ld  include the previous expenses. N on e were found 
due. T h e  case then went to  the H ou se  o f  L ord s . E xpenses 
cou ld  not be found there. T h e  case cam e back  from  the H ou se  
o f  L ord s , and then y o u  found  the w hole expenses, from  the be­
g in n in g  o f  the action , due as part o f  the dam ages. A n d  I think 
the in terlocutor was right. B ut it is im possible to  apply that 
case to  this.

W it h  regard to the righ t o f  retention on  account o f  the m e­
liorations, I  confess that, i f  I  had been sitting here when that 
p o in t was before  y ou r  L ordsh ips, I  should have hesitated as to  
fin d in g  it d id  n ot b e lon g  to  the defenders. M y  reasons o f  d ou bt 
are founded  upon  the righ t in law, w hich , whenever it allows 
this plea o f  m eliorations to persons h old in g  property  and think­
in g  it their ow n, gives them  retention till they are repaid. T h is  
was also the clear ru le o f  the R om an  law. I f  I  had been sitting 
here when that question was before you , I  w ould have expressed 
those doubts ; but that is decided .

B ut is there any grou n d  for g iv in g  expenses to  the pursuer ?
I  cannot find  that the purchasers were w ron g  in defending what 
they believed to  be their o w n ; and I rather h old  that'they should 
have held the estate till indem nified in these very expenses. 
A n d  therefore, i f  the question had depended on  that point, I 
should have been quite clear that no expenses were due to the 
pursuer.

B ut com in g  to  the last point, that as to b y g on e  rents and 
fruits, is it possible there can be any d ou bt as to  i t ?  N o bygones 
w ere due till the decision  o f  the H ou se  o f  L ord s . M r P yper



has stated strongly, that we should take into consideration the 
advantages derived by  the defenders from  the other party, the ■ 
pursuer, bein g  kept lon g  out of-possession. I  am rather surprised 
at what has been stated. It  occurs to m e that this gentlem an has 
been the m ost successful litigant that was ever before a C ourt o f  
law. I d o  not rem em ber ever to have heard o f  such success in 
such a plea. I d o  not find fault with the ju d gm en t o f  the H ou se  
o f  L o r d s ; but I never can change m y op in ion , that M r  A gn ew  
has been a w onderfully successful lit ig a n t; and, therefore, the 
other parties have been ju st as unsuccessful and unfortunate.

I f  it had been necessary to decide the question o f  bygon e  rents 
as a single point in this case, and n ot upon taking a com p lex  
view  o f  the w hole case, m y op in ion  w ould  have been decided ly  

• that this party was liable in the w hole expenses to  the purchasers. 
B u t I  d o  not wish to take a different view  from  you r L ordsh ips 
in this matter, and I  adopt the op in ion  w hich has been given  as 
to expenses, find ing none due to either party.

Lord Justice-Cleric.— U p on  all the three points as to this claim  
for expenses, m y op in ion  is the same with you r L ordsh ips, that 
we ought not to allow  them .

A s to the first point, I am surprised the claim  is m ade. N o  
doubt it was reserved. But, considering the peculiar circum ­
stances in w hich the cause originated here, the m anner in w hich 
the litigation was conducted , and the different judgm ents p ro ­
nounced here, and on ly altered by  the H ou se o f  L ord s  in 1822, 
unless that H ouse, w hich cou ld  have done so, had directed us 
not only to restore the lands to  the pursuer, but to award full 
expenses, I did  not think the party w ould have m ade that de­
mand. F or , unless it were im perative in every case, whatever 
m ight be the groun d  o f  doubt as to an action, that expenses were 
always given to the prevailing party, it was extravagant to enter­
tain any hopes that we would here award them.

A n d  here there is this peculiar feature in the case. T h e  ju d g ­
m ent o f  this C ourt awarded expenses against M r  A gnew , the 
pursuer. E xecution  pending appeal was granted, and they were 
paid by h im ; and that must have been pressed upon the H ouse 
o f  L ords. A n d  yet that H ou se did  not instruct us to g ive ex ­
penses to M r A gnew . T herefore, adm itting there may be cases 
in which, after a judgm ent o f  the H ou se  o f  L ord s , it may be 
com petent for this C ourt to award expenses incurred previous to 
appeal, sure I am that this is a case where, the H ouse o f  L ords 
having given no hint that such should be the sequel o f  their
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reversal o f  ou r  ju d gm en t, y ou  w ou ld  n ot interpret that this was July 22. 1828. 

their m eaning.O  \

A s to  the other matters, I  am also o f  the same op in ion  as y ou r  
L ord sh ip s .

A s  to the plea o f  retention o f  the lands in security o f  m eliora­
tions, I  m ay rem ark, that it was n ot considered  b y  us so free 
from  d ou bt as that w e should  b e  surprised that L o r d  A llow a y  
does n ot agree with what the C ou rt found . B u t the question 
was well heard and considered  here. W e  felt, as we ever have 
done, that whatever ou r  op in ion s m ight be, we were bou n d  to 
fo llow  out the ju d gm en t o f  the H ou se  o f  L ord s , and therefore we 
decerned  in the rem oving. It  was on ly  retention for se cu rity ; 
and; under all the circum stances, we decerned  in the rem oving .
B u t is that a case fo r  expenses ?

A s to  the other case, regard in g  the b y g on e  rents, con siderin g  
the very  hard fate o f  those gentlem en , w hatever M r  V ans A gn ew , 
o r  others fo r  h im , m ay have stated, I  venture to say, that there 
is n o  part o f  the hum an race w ho differ on the su b ject; all must 

■ agree in op in ion  that the hardship is upon  the defenders. A n d  
after they had been in possession durin g  thirty o r  forty  years, a 
dem and bein g  m ade o f  bygon e  rents, we are well entitled to 
aw ard expenses to  the parties.

W e  m ust m easure ou t ju stice  to  both  parties; and I  con cu r 
with you  in th inking, that setting o f f  the one case against the 
other, as has been proposed , is right, and to  refuse expenses to 
both  parties. *

The Court accordingly, on the 24th June 1826, ‘ found no 
‘ expenses due to any o f the parties.’ *

B oth  parties a p p ea led ; M rs  R obertson  on  the merits and ex ­
penses, and L o r d  Stair and others as to expenses.

%

Appellant, (Mrs Hobertson) .— I. T h e  H ou se  o f  L o rd s  having 
declared , that the ch ildren  o f  R o b e rt  V ans A gn ew  appear, on the 
face o f  the proceed ings, to  have been m inors when the interlo­
cutors in the action  o f  declarator and sale raised against them  
w ere p ron ou n ced , and not to  have been properly  brou gh t before 
the C ou rt as defenders in that action, it is now  quite incom petent 
for  the respondents to say that, de facto, the ch ildren  were p ro ­
perly  called. T h e  question must be argued as one in w hich it 
has been finally decided , that the sale has been m ade a non  d o -

I %

• 4. Shaw and Dunlop, No. 456.



1828. m ino; leaving the single inquiry, to whom belongs the rents and 
profits which have fallen since the accession o f the person illegally 
kept out o f possession ? The general rule clearly is, that a party 
who is bound to restore an estate, o f which he has illegally had 
possession, to its true owner, must also restore the fruits and 
profits o f which the true owner has been deprived. T o  this 
there is the exception, Bona fide possessor facit fructos perceptos 
et consumptos suos. But this rule, from the nature o f the pro­
perty in question, is inapplicable. The present is an instance o f 
an heir o f entail, a mere liferenter; and if bona fides did protect, 
it would only do so to the extent o f the interest o f the fruits. 
The most unjust consequences would ensue if  the fruits them­
selves could be swallowed u p ; an heir o f entail might litigate 
for his lifetime, and dying on the day his right was declared, 
take nothing by his victory. The maxim, therefore, o f bona 
fide possessor, &c. cannot to any extent be pleaded against the 
right conferred by the statute 1685 on heirs o f entail. Besides, 
the sale was authorized by a private Act, to the provisions and 
directions o f which the seller was bound to adhere. The pur­
chasers did not make themselves acquainted with the provisions 
o f the statute; they were guilty o f an indiscretion and rashness 
for which they alone must suffer; and if they wTere aware, then 
they stand in this question in pessima fide, and in both cases must 
make restitution o f the fruits to the true owner. The exception 
has been introduced in favour to the innocent possessor, who has 
reaped and consumed the profits; and in poenam o f the neglect 
o f the true owner, who allowed the innocent consumer to be 
deceived. But here there was no neglect on the part o f the 
true owner. The only inquiry therefore is, What is meant by 
the innocency of the consumer ? Now, .where the circumstances 
o f the case are such, that the party taking the null or defective 
right ought to have been aware o f the fraud, the plea o f bona 
fides is no protection. • Culpa lata equiparatur dolo. But here 
the gross departures from the provisions of the statute were too 
apparent to permit the purchasers to say that they were ignorant 
o f them. The smallest attention and reflection would have 
shewn that the title was void. In truth, they were in mala fide 
throughout. But the plea o f bona fide possessor, &c. is barred by 
the late pursuer’s privilege as a minor to restitutio in integrum. 
This is undoubted law, and founded on the soundest policy. 
The lesion done to the substitute heirs is manifest, and the ex­
piry o f the quadrennium utile does not bar the privilege, since 
the quadrennium has only reference to deeds requiring reduc-
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tion, not to deeds which, being null in themselves, admit o f  a July 22. 1828. 
'mere declarator o f nullity. Besides, the respondents, by the very 
terms o f their purchase, have protected themselves by clauses of, 
warrandice, and recourse is therefore still open against the 
pursuer of the sale, and the creditors paid under it.

II. At all events, the appellant is entitled to repetition from 
the date o f the service o f Mr Agnew’s appeal in July 1810.
That was equivalent to citation, and was a judicial warning 
that the sales were to be challenged, and operated as an abso­
lute extinction o f bona fides; for this challenge did not yest 
on grounds o f an obscure and doubtful nature, (which might 
warrant the continuance o f bona fides until the first and final

9

judgment on it), but on plain and manifest nullities. At any 
rate, it is quite impossible to conceive that the bona fides can 
last longer than the judgment o f the House o f Lords on the 31st 
July 1822; and therefore, the profits from that day, and not 
merely from the Martinmas following, belonged to the appellant.

III. The appellant is entitled to the expenses incurred in this 
litigation, and particularly to those prior to the appeal in which 
he was successful.

Respondents.— A question o f bona fides is one o f fact, depend­
ing on the circumstances o f the case. The doctrine it involves 
is founded on equity, and enforced by positive law. There is 1 
nothing in the res gestae o f this case that is inconsistent with the 
most perfect bona fides o f the purchasers. Neither collusion nor 
any moral blame attaches to them; and if there did, that could 
not affect the respondents, who were neither cognizant nor parti­
cipant therein. But the judgment o f the House o f Lords does 
not proceed on the presumption o f delinquency, but on a techni­
cal flaw in the proceedings;— a nullity neither so obvious nor 
indisputable as to operate as a bar to the defence o f bona fides.
A  mere mistake in law, if a real and sincere mistake, will not 
shut out bona fides, or the benefits flowing from it. In order to 
exclude the plea, there must be an error o f that glaring kind, 
that no person o f ordinary understanding can be supposed to 
have overlooked it, or to be ignorant o f  its fatal nature. But 
there is nothing o f this kind tainting the proceedings in the pre­
sent case. Indeed there is still very great doubt whether the 
fact truly was as assumed in the House o f Lords, that no tutor 
ad litem had been appointed to conduct the minors* defence; and, 
at all events, the parties purchasing could not be held to be very 
blamable if they allowed themselves to be misled on a point 
so dubious. Besides, the error, if one, is imputable to the Court;
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July 22. 1828. but purchasers at sales under Acts o f Parliament, carried on
before the Court o f Session, are not liable for ^mistakes o f the

____ '  ^

Court. The private statute gave no particular instructions as to
conducting the process o f  sale, but left those to the usual form 
o f  the Court; and there was nothing to warn the respondents 
that these forms had not been rigidly observed. Though it may 
not in questions o f title, yet in questions o f bona fides ignorance 
excuses. The plea o f restitutio in integrum is inapplicable. 
This is not an action o f reduction on the head o f minority and 
lesion, either in form or substance, and besides, was not brought 
within the quadrennium utile. The warrandice is o f little or no 
value, but even if it were the reverse, the plea is jus tertii to the ap­
pellant. There is nothing in the argument founded on the statute 

1 1685; for whenever part o f an entailed estate is set free from the 
fetters o f an entail by an Act o f Parliament, the entail becomes 

, quoad hoc non existant.
The period at which the .bona fides must be held to cease 

is in the arbitrement o f the Judge. In the present instance 
there is nothing that should have created the conscientia rei 
alienee, until the judgment o f the House o f Lords reducing 
the sales. Bona fides is not lost by mere citation, unless the 
nullity be so clear as not to bear two opinions, which certainly 
is not the case here. It is plain that a term cannot be divided 
into fractional parts, and therefore the Court most correctly 
found the rents due up to Martinmas, the first term after the 
judgment o f the House o f Lords, to belong to the respondents.

Every consideration o f justice tends to shew that the appellant 
was not entitled to expenses, and that the respondents were.

The House o f Lords found, 6 that their Lordships having, on
* the 31st o f July 1822, declared the title o f the then appellant,
* John Vans Agnew, to have the lands in question restored to
* him, the possession o f the respondents in the present appeal
* could not be deemed a bona fide possession after that day, and 
4 the said John Vans Agnew ought to be considered as entitled 
‘ to demand from the tenants o f the lands the rents due from 
‘ them, as if he had then first succeeded to the title under the 
‘ entail under which he claimed, unaffected by any act to his 
‘ prejudice; and their Lordships are o f opinion, that the repre- 
‘ sentative o f the said John Vans Agnew is entitled to receive 
c the rents which fell due at Martinmas 1822, being after the
* judgment o f this House. It is therefore ordered and adjudged,
( that the interlocutors complained o f in the said original appeal,
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( so far as they repel the claim o f ’the appellant as the represen- July 
( tative o f  the said John Vans Agnew to the rents due from theO i

* occup iers o f  the lands in question under the respondents, w hich 
_ 6 becam e due at M artinm as 1822, subsequent to the ju d gm en t o f

* this H ou se  o f  the 31st o f  July 1822, be, and the same are h ere- 1 
6 b y  rev ersed ; and it is also declared , that the appellant is en -
* titled to the rents which became due at Martinmas 1822, from
* the several tenants o f  the lands in question, without prejudice
* to any question whether, if the respondents, or any o f  them,
* were in the personal occupation o f  any part o f the lands in
* question, and had sown crops thereon, they w*ere entitled to the
* benefit o f  such crops gathered before Martinmas 1822, although
* subsequent to  the 31st o f  Ju ly  p reced in g . A n d  it is further »
‘  ordered , that the cause be rem itted back  to  the C ou rt o f  Session
c to g ive  d irections a ccord in g ly . A n d  it is further ordered , that 
c the said cross appeal be, and the same is hereby dismissed this 
6 H ou se , and that the in terlocu tor o f  the L ord s  o f  Session o f  the 
4 said S econ d  D iv ision , so far as com plained  o f  in the said cross 
c appeal, be, and the same is hereby affirm ed. A n d  it is further

9

c ordered, that the appellants in the said cross appeal do pay or 
6 cause to be paid to the respondent, the sum o f L .60 for her 
6 costs, in respect o f the said cross appeal.’

L ord R e d e s d a l e .— My Lords, There is the case o f  Robertson v. 
the ]Earl o f  Stair, which has been argued before your Lordships, and 
the question upon which is now confined to one point. Your Lord- 
ships will recollect that there was a decision o f  the Court o f Session, 
giving the profits o f the estate to the representatives o f  Mr John Vans 
Agnew, but only from the time when the Court o f  Session adopted 
the decision o f  this House. M y Lords, the decision o f the Court o f 
Session I conceive to have been well founded in other respects, though 
certainly a very harsh decision, because the consequence o f it was to 
give a certain degree o f effect to a most fraudulent transaction which 
had taken place, by which the original party in this cause, Mr John 
Vans Agnew, was deprived for many years o f the possession o f a con­
siderable property to which he was entitled; but the Court o f Session 
having at first decided against his title, when this House afterwards 
reversed that decision, they decided in favour o f his title.

My Lords,— According to what has been o f late years decided to 
be the law o f Scotland, though it was not certainly the original law o f 
Scotland, what are called bygone profits are not to be given against 
persons who hold by a bona fide title. The decisions o f the Court o f 
Session have o f late years been very strong upon that subject, though 
I think they were contrary to the old law upon the subject,— contrary, I 
should say, to the law as it is manifested by the old Act o f the Scot-
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July 22. 1828. tish Parliament, which thought it necessary to make a particular law
in the case o f  a succession to entailed estates, upon the decease o f the 
heir in possession, that bygone profits should not be given against the 
tenants who were bona fide in possession, and holding, by leases, and 
paying the rents that were due, which shews that the old law o f Scot­
land upon that subject was far different from that which has been re­
cently established; but I should hold, that we are so bound by what 
has been recently established, that we cannot do that in this case, 
which, if the question had arisen in the Courts o f this country, would 
have been thought justice.

My Lords,— I conceive that the Court o f Session have clearly been 
, wrong upon their own principles, but to a small extent. I conceive 
that the moment that this House pronounced against the right o f the 
persons who were in possession, they could no longer be deemed bona 
fide possessors, because they protected themselves before under the 
decision o f the Court o f Session in their favour, and they could not 
protect themselves any longer by that decision, when the judgment o f 

'  this House reversing that decision was against them. I apprehend,
therefore, that according to the principle even o f the recent decisions 
o f  the Court o f Session in Scotland, this interlocutor ought to be 
reversed, so far as it refuses the profits o f the estate until the order 
o f this House was made the order o f  the Court o f Session; because it 
is perfectly clear, that under that old Act o f  Parliament I have men­
tioned, the old law o f Scotland was unquestionably different from that 
which is now the rule o f the Court of Session.

My Lords,— I should therefore say, that although, when the Court 
o f Session had decided that the proceedings had been proper under 
the Act o f Parliament, under the authority o f which the estates in 
question were disposed of, the persons who take under the sales that 
took place might be the bona fide holders o f the property, yet, from 
the moment that this House had reversed those decisions, they could 
no longer, upon any principle whatever, be the bona fide holders.

My Lords,— For a number of years the profits o f this estate will be 
lost to the representatives o f Mr John Vans Agnew, according to the 
rule applicable to this subject laid down by the Court of Session, which 
it is desirable to adhere to, so as not to throw the law o f that Court into 
confusion ; and though I think that they have decided against what was 
the law in my humble opinion, and against what has been laid down 
as the law, yet that has been done in so many cases, and was recog­
nized by this House in the case of the lessees o f the Queensberry 
estate, that it would be impossible now to alter that part o f the deci­
sion ; but so far as it refuses the bygone profits from the time when 
this House pronounced a decision against the title o f the respondents,
I think it is impossible to say, that the representative o f  Mr John Vans 
Agnew is not entitled to those rents and profits; and therefore I should 
propose so far to reverse the decision, and to declare that the repre-



eentative is entitled from the time o f the order o f  the House upon the July 22.1828. 
subject.

M y Lords,— It would be very extraordinary indeed, if the order o f  
this House was not to have any effect till it was made an order, o f  vthe 
Court o f Session. Those o f  your Lordships who were present in this 
House upon the former occasion, will remember the pains which the 
Court o f  Session took to delay obedience to that order; and perhaps, 
under those circumstances, this House ought to have taken stronger 
notice o f that than they did.

My Lords,— There is a cross appeal, which is with respect to costs; 
and it is most extraordinary that those persons should conceive that 
they ought to have had costs. That under these circumstances they 
should conceive themselves entitled to costs, against a person who

%

is in conscience unquestionably entitled, and whom nothing but a 
rule o f  law excludes from a portion o f  what ought to be the result 
o f that title, is certainly very extraordinary. Therefore I should 
6ubmit to your Lordships, that that ought to be dismissed with costs.
With respect to the other subject, upon which the Court o f  Session 
have given the decision I have mentioned, the only alteration that 
can be made upon that subject will be, to give the profits o f the 
estate from the time that the House pronounced the decision in favour 
o f  Mr John Vans Agnew. It is not a large sum in itself, but it is 
considerable with respect to the property in litigation.

My Lords,— I believe it will be necessary to frame an order upon 
the subject, which I have not done, not knowing whether the noble and 
learned Lord near me would be able to attend to-day or n ot; but if 
your opinion concurs with mine, it will be necessary to frame an order 
to that effect*

E a r l  o f  E l d o n .— My opinion is exactly the same with that which 
has been stated by the noble and learned Lord ; and I state that opi­
nion with great regret, because it does appear to me that the law o f 
Scotland, as it has been established, works a most gross injustice; and 
it is very desirable to consider whether by statute it should not be 
altered. This is the case o f an heir o f entail, who is, as your Lord- 
ships know, for many purposes, not more than a tenant for life ; and if 
those who go before him in the enjoyment o f the estate abstract the 
whole value from his life estate, he can have no remedy, although he 
can recover the estate for himself and those who come after him.
But such is the law o f  Scotland, so often pronounced, and in the 
Queensberry ease confirmed by this House, that I apprehend it is im­
possible to remedy it except by statute. I say again, that I regret 
that I am obliged to concur with the opinion o f the noble and learned 
Lord.

L o r d  R e d e s d a l e .— I cannot forbear from making an observation 
with respect to the Queensberry case. The Duke o f Buccleuch

x
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July 22 . 1828. quarrelled the disposition which had been made of the estate. The
final judgment in this case was not obtained till shortly after his 

• death. He was in litigation a number of years,—at last, after incur­
ring immense expense, his representative obtained a judgment in his 
favour, and by that judgment he got nothing.—That is the law of 
Scotland!

On a subsequent day Lord R e d e s d a l e  rose and said,— My Lords, 
There is a case of Robertson v. the Earl of Stair, which was heard 
before your Lordships some time ago, on which I will trouble your 
Lordships with’ only a few words. The case simply was in respect 
of the bygone rents and profits of a property which had been re­
covered, as to which there was a former judgment by this House, 
avoiding certain transactions which had taken place. The question 
was, whether the succeeding tenant in tail was not entitled to those 
bygone rents and profits; but as the Court of Session had not seen fit 
by their judgment to avoid the acts of the former tenant in tail, they 
were of opinion that they could not give those bygone profits to the 
person who was the succeeding tenant in tail. It was insisted, when 
the case was remitted to the Court of Session, that the parties who 
were in possession were, under the title they had acquired, to be con­
sidered as bona fide holders of the estate, and consequently not 
answerable for the bygone profits.

My Lords,— When the cause came on to be heard on the appeal, as 
to that part of the decree which decided that these individuals ought 
to be considered as in bona fide possession, (the Court of Session having 
been of opinion in their favour as to the validity of the sales, hut which 
was reversed by this House), it followed, that from the moment that was 
reversed on the 31st of July 1822, it could no longer be said that they 
were to be considered as bona fide possessors; and therefore I con­
ceive, beyond all question, from that moment the party who had the 
judgment in his favour was entitled to the estate; and that would, ac­
cording to the Jaw of Scotland, and according to authorities which might 
be referred to on the subject, entitle him to demand of the tenants in 
possession under the preceding tenant in tail, the rents which became 
due at the next rent day, not at the moment disturbing those tenants. 
Under that impression I originally proposed the course I did. I un­
derstand that some of the parties were in the actual possession and 
enjoyment of land,—not that that appears, as I can find, in the proceed­
ings, but it is so suggested. Therefore the course I would propose, my 
Lords, to take, would be to declare, that, with respect to the rents 
which were due from tenants, and which were received under the se­
questration, and which were received by the judicial factor at and from 
Martinmas day after the 31st of July 1822, these should belong to the 
representative of Mr Vans Agnew, who was then entitled, as tenant in 
tail; and that if any of the parties, the respondents in that appeal,. 
were in actual possession or occupation, and cultivated the land, they
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were, according to the practice in the Courts of Scotland, founded in 
some degree on the civil law, but carried much further than the civil 
law, to pay rent for the land they so held and enjoyed. With that 
simple alteration, I should propose that that be the judgment of your 
Lordships.
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