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June 22. 1629. in the situation‘to support this appeal. The result, upon the whole, is
this, that I should*recommend to your Lordships to;reverse the judg­
ment of the Court of Session in the year 1815, and to declare your 
concurrence in the judgment pronounced by the Court below, in re­
spect of those several special points, (to which I have adverted), when 
they considered the question upon the remit from your Lordships’ 
House. •

Appellants' Authorities.—‘Reg. Maj. lib. 2. c. 2 0 .; Spottiswoode, p. 306. ; Balf.
Prac. p. 163. 2 0 0 -2 0 7 .; Maj. Prac. tit. 29. p. 814 .; M ‘ Kenzie’s Works, vol. ii.
p .4 8 7 . ;  1585, c. 11 .; 1597, c. 235 .; 1581, c. 101.; Dirl. 146.; Queeusberry,
March 7. 1816, and Feb. 5. 1818, (F. C .) ; July 10. 1817, or July 12. 1819, (5.

« Dow, 293 .); Elliott, March 10. 1814, (F. C.), and March 14. 1821, (1. Shaw’s
Ap. Cases, p. 16 .); Baroness Mordaunt, March 2. 1819, (F . C.), and July 5.
1822, (1. Shaw’s Ap. / Cases, p. 169 .); Duke o f Gordon, Nov. 22. 1822,

/  (2. Shaw and Dun. No. 3 1 .) ; Malcolm, June 19. 1823, (2. Shaw and Dun.
No. 387 .); Stirling, Feb. 20. 1821, (F. C .) ; Turner, Nov. 17. 1807, (App. voce
Tailzie, No. 16 .); Sir John Malcolm, Nov. 17. 1807, (App. voce Tailzie, No. 17 .);
Earl o f  Wemyss, May 25. 1813, (F. C.)

«

Respondent's Authorities.— 3. Bank. 2. 1.*; 2. Ersk. 7. 2 . ;  McKenzie’s Works, vol. ii. 
p. 4 8 7 .; Earl o f  Elgin, June 13. 1821, (1. Shaw’s Ap. Cases, p. 4 4 .) ; Lock­
hart, Nov. 25. 1755, (15,404.)
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June 24. 1829.

2 d D ivision . 
Lord Pitmilly.

Title to Pursue— Partnership— Compensation— Process— Appeal.— 1. Circumstances 
under which the title o f  the office-bearers o f  an unincorporated association to pur­
sue, was sustained. 2. A  plea o f  compensation, founded on an alleged disputed 
claim, repelled, (affirming the judgment o f  the Court o f  Session). And, 3. It 
would seem that an appeal against an interlocutory judgment, taken after the final 
decision o f  a cause, although the decree exhausting the cause is not appealed 
against, is competent.

T h e  E dinburgh  and Leith  Sh ipping C om pany had for som e 
time em ployed  A lexan der M itchell as their agent at L on d on , in 
the course o f  which he received sums o f  m oney belonging to 
th e m ; and, as he alleged, he m ade advances to and for  them. 
In  O ctober 1809, and before any settlement o f  accounts, the 
S h ipp ing C om pany entered into a contract with D ow n e, Bell, 
and M itchell, wharfingers in L on d on , ( o f  which M itchell was 
a p a rtn er); the general ob ject o f  w hich was to secure, for the 
vessels o f  the C om pany, the exclusive use o f  the w harf on the 
Tham es, belonging to D ow ne, Bell, and M itchell, and to con -
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stitute these persons the sole w harfingers and agents o f  the June 24. 1829. 

S h ip p in g  C om pan y. T h e  con tract was m ade on  the on e  part 
b y  ‘  Joh n  P itca irn , E sq . m erchant in E d in bu rgh , president o r  
‘  chairm an o f  the S ociety  o r  C om pan y kn ow n  by  and carry in g
‘  on  business at L e ith  under the firm  and title o f  the E d in -

$

‘ burgh  and L eith  S h ip p in g  C o m p a n y ; A rch ib a ld  M ‘ K in lay ,
‘  Esq. haberdasher in Edinburgh, first vice-president o f  the said 
‘ Shipping Company; W illiam  Gilchrist, Esq. also haberdasher 
‘ in Edinburgh, second vice-president o f  said Company; Messrs 
* Robert Ogilvy, W alter Gibson Cassells, James Reoch, and 
‘  James Fortune, merchants in Leith; and Messrs Robert Scott, 
‘ apothecary, John W hite, jeweller, Thomas Miller, glover,
‘  R o b e r t  M o rto n , jew eller, A rch ib a ld  C am pbell, brew er, W i l -  
‘  liam  Fraser, senior, m erchant ta ilor, A lexan d er H en derson ,
‘  seedsm an, and W illia m  A itch ison , jew eller, all o f  E d in bu rgh ,
‘  directors o f the said Edinburgh and Leith Shipping Com- 
‘ pany, or the quorum o f them, subscribing for themselves, and 
‘ for and on behalf of, and as taking burden on them for all 
‘  and every other person or persons who are at present, or 
‘ hereafter may be, partners o f the said Company, under the 
‘  authority and by virtue o f powers vested in them by their 
‘ partners.’ And, o f the other part, by ‘  Messrs William Downe,
‘  W illia m  B ell, and A lex a n d er  M itch e ll, w h o constitute the 
‘  S ocie ty  o r  C om p an y  kn ow n  by , and carry in g  on  the trade o r  
‘  business o f  w harfingers at E ast Sm ithfield  in the cou n ty  o f  
‘  M id d lesex , under the firm  and title o f  D ow n e , B ell, and M it-  
‘  chellJ  T h e  endurance was to be  fo r  seven years.

B y  the con tract o f  the S h ip p in g  C om pan y, (under w hich  the 
above  officers were constitu ted), it was declared  that they were,
‘  in their respective departm ents, hereby constituted and appoin t- 
‘  ed  com m issioners and attornies for* all and every other part­
n e r s  and partner o f  this C om pan y, w h o, for  their respective 
‘  rights and interests, are hereby bou n d  and ob liged  to perform ,
‘  fulfil, and ratify every lawful contract, act, and deed o f the 
‘  said directors, trustees, manager, and agents, in their respective 
‘ offices and departments, to all intents and purposes whatever.’
T h e  C om pan y was not incorporated .

In 1814*, and before the termination o f  the contract, the Ship­
ping Company, alleging an inability on the part o f Downe, Bell, 
and Mitchell, to perform the contract, refused to proceed with 
it; and these parties thereupon raised an action o f damages be­
fore the Court o f Session against the Shipping Company. T o  
that action they called as defenders the said ‘  John Pitcairn,
‘  A rch iba ld  M ‘ K in lay , W a lte r  G ibson  Cassells, Jam es R eoch ,
‘ R obert Scott, T h om as M iller , R ob ert M orton , W illia m  Fraser,
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June 24. 1829. ‘  senior, and W illia m  A itch ison , defen ders; and also R o b e rt  L id -
‘  dell, manager at Leith for the said Shipping Company, for, 
‘  themselves, and for and on behalf of, and as taking burden on 
‘  them for all the other partners o f the said Edinburgh and 
‘  Leith Shipping Company.’ They had previously been describ­
ed as office-bearers. The Shipping Company then brought an 
action libelling on the contract o f 1809, alleging that Downe, 
Bell, and Mitchell, had failed to account posterior to 1813,' 
and concluding for count and reckoning from that period. This 
action was at the instance o f ‘ John Pitcairn o f Pitcairn, mer- 
‘  chant in Edinburgh, president o f the Society or Company 
‘  carrying on business at Leith, under the names and firm o f  
‘  the Edinburgh and Leith Shipping Company, Archibald M ac- 
‘  Kinlay, merchant in Edinburgh, first vice-president o f  that 
‘  Company, William Gilchrist, also merchant in Edinburgh,
‘  second  vice-president o f  .that C om p a n y ; and R ob ert O gilv ie ,
‘  W a lte r  G ibson  Cassells, T h om as Jam eson, T h om as S trong , 
‘ and James R e o ch , all m erchants in L e it h ; James Carfrae,
‘  A lexan d er H enderson , John  M anderston , John  C rom bie,
‘  T h om as M iller, A lexan d er C ra ig , and Peter H ill, all m er- 
‘  chants in E din bu rgh , d irectors o f  the aforesaid C om pany, and 
‘  as such having pow er to  institute and carry forth the action 
‘  underw ritten.’ R eference  was also m ade to the contract o f  the 
S h ipp in g  C om pany, constituting these persons office-bearers.

In  defence it was pleaded, in lim ine, that as the S h ipp in g  
C om pan y were not a corporation , they were not entitled to sue b y  
their o ffice -bearers; and on  the merits, that n o  balance was due. 
T h e  prelim inary defence was n ot insisted in at the d ebate ; and a 
rem it was m ade to an accountant, w ho reported that there was a 
balance due b y  D ow n e , B ell, and M itch ell, o f  L.84-3. 8s. 3d. 
O bjection s w ere lodged  b y  them  to  this report, in w hich they 
stated, inter alia, that as previous to  the contract libelled, on e o f  
their num ber, M itchell, had acted as w harfinger o f  the Sh ipping 
C om pany, and that on  the transactions with him  there was a 
balance due to him , that balance ought to have been put to their 
credit, so as to g ive  them the benefit o f  com pensation. T o  this it 
was answered, 1st, T h a t there was n o  action at the instance either 
o f  M itchell or  o f  the C om pany to constitute such a d e b t ; 2d, 
T h a t the counter-claim  was illiquid and d e n ie d ; and, 3d, T hat 
both  on that account, and because there was no mutual concourse, 
d ie  plea o f  com pensation was incom petent. L o rd  P itm illy  ap­
proved  o f  d ie  report, and decerned against D ow n e, B ell, and 
M itch ell, for the above sum, ‘  under deduction  o f  such sums as 
‘  may be established to be due to them for com m ission or  freights
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* o f  goods shipped downwards, (being one o f the items for which June 24. 1829. 
4 they claimed credit), on which allowed parties to be heard at
* next calling/— T o  this interlocutor the Court, on the 29th 
January 1824, unanimously adhered.* Thereafter, Lord M ac­
kenzie repelled the claim for commission, and o f new decerned 
for the balance. This judgment was not reclaimed against to the 
Inner H ouse; but Downe, Bell, and Mitchell, appealed against 
the interlocutors o f  Lord Pitmilly and o f  the Court.

Appellants.— 1. T h e  action  is incom petent, h avin g  been  b rou gh t 
b y  the office-bearers o f  an u n in corp ora ted  association.

2 . T h e  accountant ou g h t to  have taken in to  con sideration  the 
state o f  accounts previous to  the date o f  the co n tr a c t ; and the 
plea, o f  com pen sation , fou n d ed  o n  the debt due to  M itch e ll, 
o u g h t to  have received  effect.

Respondents*— 1. T h e  appeal is incom petent. I t  is d irected  
against an in terlocu tory  ju d gm en t, w h ich  was adhered  to  unani­
m ously , and n o  leave to  appeal was obtained . T h e  in terlocu tor 
contem plates further p roceed in gs, and a ccord in g ly  such p roceed ­
ings took  p lace . I t  was therefore p la in ly  in terlocu tory .

2 . T h e  ob jection  to  the title is n ot w ell fou n ded . T h e  respon ­
dents sue in the capacity  both  o f  office-bearers, trustees, o r  a ttor- 
nies for  the other partners, and fo r  their ow n  private interest.
B esides, the appellants are barred  from  p lead in g  the ob jection , 
because they con tracted  with the respondents in  their character 
o f  office-bearers, raised an action  against them  in that capacity , 
an d  d id  n ot insist in  the ob jection  in the C ou rt below .

3. T h e  accou n tan t had  n oth in g  to  d o  w ith the transactions 
p r io r  to  the date o f  the agreem en t; and the plea o f  com pensation  
b e in g  rested on  a cla im  w hich  is den ied  and illiqu id , can n ot be  
sustained.

Appellants (in reply).— T h e  ob jection  to  the appeal is n ot well 
fou n ded . T h e  cause has been  exhausted b y  a final ju d gm en t, and 
an appeal is com petent against any o f  the interlocutors in the cause.

T h e  H ou se  o f  L o rd s  ord ered  and ad judged , that the in terlocu ­
tors com pla ined  o f  be affirm ed.

L o r d  C h a n c e l l o r .— My Lords, There is another case to which I  
would also call your Lordships’ attention, which is the case in which 
Downe and others are appellants, and Pitcairn and others are respon­
dents ; which is an appeal from certain interlocutors of the Lord Or­
dinary and the Court of Session.

* 2. Shaw and Dunlop, No. 622.
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June 24. 1829. ' The facts of the case are these :—The Edinburgh and Leith Shipping
Company was established in Edinburgh in the year 1802. At that 
period Messrs Downe and Company carried on the business of whar­
fingers in London, and the Edinburgh and Leith Shipping Company 
addressed their vessels to the wharf of Messrs Downe and Company, 
having appointed Mr Bell, who was a partner in that house, as their 
agent, for the purpose of managing their shipping concerns. It was the 
business of Mr Bell, as such agent, to collect the freights, and do the 
other business connected with an agency of this description. Mr Bell 
continued to transact this business till 1807, when, in consequence of 
some pecuniary embarrassments of an establishment with which he was 
connected, it was thought proper that he should retire from the agency, 
and that Mr Mitchell should be appointed to succeed him. Mr 
Mitchell was at the time a clerk in the house of Messrs Downe and 
Company. Early in 1809 he became a partner in this house; and after 
he became a partner in the house, he still continued to act as agent, up 
to the month of October in the year 1809: so that he acted as agent, 
being a clerk in the house, for the period of two years; he acted as 
agent, being a partner in the house, for the period of about nine months. 
In the month of October, in the year 1809,'a new arrangement was 
come to ;—a formal contract was entered into between the Edinburgh 
and Leith Shipping Company, and the firm of Messrs Downe, Bell 
and Mitchell, which was the name that was then given to the firm, 
consisting of those persons carrying on the business of wharfingers. 
The object of that contract was to fix, that for a certain time, I think 
the period of seven years, the vessels of the Edinburgh and Leith 
Shipping Company should be addressed to the house of Downe, Bell 
and Mitchell; and that during the same period the house of Downe, 
Bell and Mitchell, should act as agents for the Edinburgh and Leith 
Shipping Company. They accordingly commenced their agency at that 
period, under this agreement, and they continued that agency up to the 
month of February in the year 1814. At that period some disputes 
took place between the Edinburgh and Leith Shipping Company and 
Messrs Downe, Bell and Mitchell; and in consequence of these dis­
putes the vessels were withdrawn from their wharf, and were addressed 
to another wharf, and the agency entirely ceased. Messrs Bell, Downe 
and Mitchell, in consequence of this alleged breach of contract, insti­
tuted some proceedings in the Courts of Scotland against the Edin- 

' burgh and Leith Shipping Company; and the Shipping Company, on 
their side, instituted in the Court of Scotland a suit of count and reckon­
ing against Messrs Downe, Bell and Mitchell, for the money they had 
received in their character of agents. This last action is the subject of 
the present inquiry. When it came before the Lord Ordinary, Lord 
Pitmilly, he desired that the accounts should be referred to Mr Claud 
llussell, accountant, to investigate and examine them, and to make a 
report. Mr Claud Russell investigated those accounts, and the course 
in which he proceeded was this : He considered that he had nothing to
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do with transactions prior to the commencement of this agreement— June 24. 1829. 
he proceeded upon that principle, and made his report accordingly; 
and he reported that there was a balance of about L. 850 due from the 
wharfingers to the Shipping Company. Objections were made to the 
principle upon which that report was framed. It afterwards came un­
der the review of the Lord Ordinary, who confirmed the view of the 
subject taken by the accountant. The subject was afterwards brought 
again under the review of the Court of Session, who confirmed the 
judgment of the Lord Ordinary; and the Court of Session were of 
opinion that the accountant had proceeded on correct principles. It 
is against these judgments that this appeal has been preferred to your 
Lordships’ House. The principal object to which I think it necessary 
to call your Lordships’ attention is with respect to the previous account 
of Mr Mitchell. Mr Mitchell was the agent who immediately preceded 
the agency of Messrs Downe, Bell and Mitchell. It was stated, and 
is alleged in these papers, that in that account between Mr Mitchell 
and the Shipping Company, credit had been given for a sum of L.450 
and upwards for freights, which had never been received by Mr 
Mitchell. It was contended, therefore, that that sum of L. 450 should

*

be deducted from the balance which had been found due to the Ship­
ping Company from Messrs Downe, Bell and Mitchell. The account­
ant and the Court below were of opinion, that no such deduction could 
be made in this case; that this was a suit brought in respect of trans­
actions under a particular contract, commencing at a particular date, 
between particular parties, and that they had nothing to do with pre­
vious transactions between the Shipping Company and Mr Mitchell.
On the other hand it was stated, that this account, commenced after 
the agreement had been entered into, was nothing more than a con­
tinuation of the old account, and that they were so blended together 
that they could not separate the one from the other ; and that it would 
be doing great injustice to the parties, if they were to commence the ac­
count in the manner the accountant had commenced it at the period of 
October 1809. And for the purpose of shewing that the two accounts 
were blended together, they relied principally on this circumstance:
Mr Mitchell, before he had given up the agency, had accepted bills to 
the amount of L.2200; he had accepted bills on account of freights 
that had been received, or were expected to be received, and which 
bills were drawn upon him by the Shipping Company at Edinburgh :
These acceptances, it was said, were paid by Messrs Downe, Bell and 
Mitchell, some of them, or the greater part of them, falling due after 
this agreement had been entered into; and it was said that these 
circumstances united and blended the accounts so together, that it 
became necessary to investigate the previous account, the account of 
the agency of Mr Mitchell. But, my Lords, it does not appear to me 
that the argument is well founded;—those acceptances were made by 
Mr Mitchell, who was the agent of the Shipping Company, in respect 
of freight he had received, or which he expected to receive; and being
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June 24. 1829. his acceptances, he was bound to take them up. It does not, I think,
appear, that the Shipping Company were informed in what mode the 
bills were taken up, or by whom they were taken up. They knew that 
the bills when they arrived at maturity had been paid. If, in point o f 
fact, they were paid by money provided by Downe, Bell and Mitchell, 
for the credit of Mitchell, and if they chose to provide funds for their 
partner Mitchell, to enable him to take up the bills, that was an affair 
between them and Mitchell, and with which the Shipping Company 
had no concern. It does not appear to me, therefore, that that cir­
cumstance so blended and mixed the accounts together, as to render 
it necessary for the accountant to enter into the previous account.

But it was further stated, that there was a balance due to Mitchell— 
a balance of somewhat more than L.100—and that that balance was 
paid to Mitchell by Downe, Bell and Mitchell. But if so, it does not 
appear to me that that circumstance at all affects the present question. 
It was a sum due from the Shipping Company to Mitchell; and if the 
new agents, Downe, Bell and Mitchell, thought proper to pay that 
balance, they paid it as the agents of the Shipping Company, and were 
entitled to reimbursement for that sum as against the Shipping Com­
pany; and probably they did receive that sum from the Shipping 
Company. It does not appear to me, therefore, that there were any 
circumstances in this case so* blending the accounts together, as to 
render it necessary for the accountant to go back beyond the period 
when the contract was entered into, namely, the month of October 
1809. I am of opinion that he was perfectly correct in the course he 
pursued in the investigation of these transactions.

But then, my Lords, it was said, that Mitchell being one of the 
defenders, according to the laws of Scotland, if a sum of money was 
due to him, though the action was brought against him and two other 
persons—though a defendant certainly, according to the law of Eng­
land, would not have been entitled—yet, according to the rule which 
prevails in Scotland, he was entitled to set off that particular debt 
against a claim made against him and his partners. Now it does not 
appear to me necessary to say any thing in respect of that as a general 
rule,—it is not necessary for me to'advert to the authorities which 
have been cited for the establishment of that rule;—for it is not every 
claim which can be so set off—for, according to the authorities, the 
rule applies only to matters of liquidated debt, or matters admitting of 
immediate or ready liquidation ; for if it be a disputed claim,—if, in 
order to ascertain the amount, litigation and contest will become 
necessary, they cannot be set off, or made use of for this purpose of 
compensation, in the Courts of Scotland.

My Lords, without referring to particular authorities in support 
of this position, I shall advert to a summary of those authorities in 
Mr Bell's work ; and which summary is supported by the authorities 
themselves. Mr Bell says, * In compensation the debts must both be 
* liquid, or capable of immediate liquidation. A debt is deemed liquid

4 7 8
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* when it is actually due, and the account ascertained "  ciira certum an June 2<k 1829.
* et quantum debeatur.” But if the debt itself be contested, and the 
‘ creditor has not his proof ready,— or if the amount be disputed, and
* it depend on a long discussion what is to be adjudged due,—the 
1 debtor will not be allowed to avoid payment of what is liquid and
* due till that litigation be terminated/ Now no person can advert to 
the circumstances of this case, with respect to the state of this account, 
and not find himself compelled to come to this conclusion, that the 
amount due to Mr Mitchell— supposing any thing to be due to him— 
must of necessity be a subject o f contest, and a subject o f contest of 
a sufficiently complicated description. In order to ascertain what was 
due to Mr Mitchell, it would be necessary to go through the whole o f 
his conduct, And to unravel every part of i t ; and there is this circum­
stance, that though the account o f Mr Mitchell ceased in the year 
1809, several years had elapsed before this question was agitated, and 
no claim had been made on the part of Mr Mitchell of any debt, or 
supposed debt, due from the Company to him. Under these circum­
stances I am of opinion, whatever may be the general principle in 
respect of set-off or compensation in Scotland, that this case comes 
within the exception stated by Mr Bell to the principle by which the 
Courts of Scotland are governed in allowing of compensation, and 
that the Court below were right in coming to the conclusion, that the 
4et-ofF or compensation ought not to be allowed.

My Lords, there were various other objections in point o f fact 
made by the accountant,— many claims were preferred which he dis­
allowed. It is not my intention to trouble your Lordships, by going 
through all the long and complicated details with reference to this 
part of the case. I have read them with great care and attention; and 
I see no reason to dissent from the conclusion to which the accountant 
came on a consideration of those matters ; which conclusion has been 
supported by the judgment of the Lord Ordinary, and by the subse­
quent judgment o f the Court o f Session.

I will state, however, to your Lordships one case, by way of 
example. A claim was made to some amount for a charge for printing 
carmen’s notes and receipts. It was very properly stated, that it 
was the business of the agent, who received a commission, to make out 
those receipts himself; and that if he chose to get them printed, for 
the purpose of saving trouble to himself, that expense ought to fall 
upon him, and not upon his employers ; but that which is the decisive 
answer to this demand, and most of the others under the same 
circumstances, is, that those wharfingers were in the habit every 
month of sending their account. That account contained, on the one 
side, the particulars of the freights which were due, and on the 
opposite side all the charges to which the wharfingers considered 
themselves entitled, and which they claimed by way of deduction, 
entering into the most minute and detailed particulars. The claim 
to which I have referred would naturally, if intended to have been
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June 24. 1829. made, have formed a part of the amount so deducted: But it did not $
< and the same observation applies to others, none of which were in-

* serted in these monthly accounts. There is reason, therefore, to con­
clude from this circumstance, that all this was an after-thought, and 
that if this agreement had not been broken off in the manner I have 

* stated, no such charge would in point of fact have been made.
I do not think it necessary to trouble your Lordships farther on this 

part of the case ; but there was one item particularized at the Bar, as 
decisively calling upon your Lordships to allow this appeal—I mean 
the charge in respect of interest which the accountant had found due 
on the sum of L.850, the balance which appeared to remain due. He 
charged the interest upon that balance from the last day of January, 
when the agreement was broken off. It turned out, that at that period 
there were freights outstanding to the amount of upwards of L. 1200.

- The interest was therefore incorrectly charged. The freights were in 
the course of gradual collection ; and the greater part of the freights 
comprised in that L. 1200 were collected in the course of one, two, 
three, and four months.. If, therefore, we were to take an average, 
and suppose the whole collected in about two or three months, .the 
receipt of some being earlier, and that of others later, it is obvious 
that the amount charged in the shape of interest would be a very 
minute and trifling sum, amounting only to a few pounds, and not of 
itself a subject of such importance as to justify your Lordships in 
remitting the case on that ground. But, my Lords, there was ano­
ther observation foade, and justly made, at the Bar, which was this, 
that it appears that these wharfingers, during the period of the trans­
actions in question, had in their hands considerable balances belong­
ing to the Shipping Company, and that if they were charged for inte­
rest upon those balances, that would amount to a much larger sum 
than that complained of. Under these circumstances, I conceive your 
Lordships will be of opinion, that no injustice has been done to these 
appellants, .and that there is no ground to justify your Lordships in 
varying the judgment of the Court below. I should therefore, under 
these circumstances, recommend to your Lordships that this judgment 
be affirmed.
«
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