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Parent and Child— Foreign.—Where a Scotchman by birth, who was heir of entail in
possession, and proprietor of estates in Scotland, but in early life settled in Eng-
land, making occasional visits to Scotland, had, by an illicit connexion with an
Englishwoman, a son born to him in England, and afterwards came to Scotland
with the child and mother, where, after a residence of fifteen days, he married her;
and they remained in Scotland about two months, visited his estates, and returned
to England with the child, where they remained until his death ;—Found, (revers-
ing the judgment of the Court of Session), that the child was not entitled to the
benefit of legitimation by the subsequent marriage of his parents.

THE late Alexander Ross was by birth a Scotchman, and went
in early life to London, where he settled in business as an army-
agent. He succeeded in the year 1786 to the entailed estate of 2P DIvIsIox
Cromarty in Scotland; and he also inherited a paternal estate
called Overskibo, and was enrolled as a freeholder in two of the
counties of Scotland. After he went to England, his residence
was either in London or its neighbourhood. He married a lady
in England, but she died in April 1809, without being survived
by a son. He then formed an illicit connexion in London with
an Englishwoman, Elizabeth Woodman, (who assumed the name
of Mrs Saunders, being the Scotch for his own name, Alexan-
der), by whom he had a son, (the respondent), born in London
in February 1811. Mr Ross was in the custom of making occa-
sional visits to Scotland for various purposes, such as voting as a
freeholder at elections, letting the leases on his estate, amuse-
ment, or seeing his friends. In May 1815 he took lodgings at
Newhaven, near Edinburgh, and arrived there on the 25th, with
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Elizabeth Woodman and the respondent. He was regularly mar-
ried to her at Leith on the 10th of June 1815; and after remaining
some weeks at Newhaven, they went to the estate of Cromarty,
accompanied by the respondent. They resided there till about

.the end of August, when they returned to London, where Mr

Ross continued almost uninterruptedly till his death in that city
in 1820. Subsequent to the marriage, the respondent was treated
by his parents as their lawful son, and was acknowledged as such
in the settlements of his father, which were executed by him in
Scotland according to the forms of the law of Scotland. His
widow was also found entitled to terce, &c.

The respondent, under the name of George Ross, and describ-
ing himself as the only lawful son of Alexander Ross, then took
out a brieve for the purpose of having himself served lawful heir
of tailzie to his father in the estate of Cromarty. Under that
entail, the estate is descendible to heirs-male of Alexander Ross,
whom failing, to the heirs of a party, now represented by the ap-
pellant Mrs Rose. That lady immediately executed against the
respondent a summons of bastardy before the Commissaries,
setting forth, that Alexander Ross having died without heirs-male
lawfully procreated of his body, she had right to the estate of
Cromarty as nearest and lawful heir of tailzie; averring, that the
respondent was a bastard, seeing that he was begotten by Alex-
ander Ross, a domiciled Englishman, in fornication with an
Englishwoman, and born a bastard in England; and conclud-
ing, that it should be found and declared accordingly.

The Commissaries, after allowing a proof, found, ¢ on the whole
“ facts of the case, and in respect that no sufficient grounds have
¢ been alleged for denying to the defender the benefit of legitimna-
¢ tion by the subsequent marriage of his parents, as recognized
¢ in the law of Scotland, assoilzied the defender.’*

The appellant having presented a bill of advocation, the Lord
Ordinary reported the case; and, after a hearing before all the
Judges, the Lord Ordinary, as advised by the Court, refused the

bill, and the Court, on review, adhered.+

* See the opinions of the Commissaries laid before the House of Lords, Appendix,

No. 1II.

$+ 5. Shaw and Dunlop, 605.—The Opinions will be found in the Appendix, No. 1V.
Lords Justice-Clerk, Glenlee, Craigie, Balgray, Gillies, Pitmilly, Alloway, Meadow-
bank, Mackenzie, and Medwyn, were in favour of the judgment. I.ords President,

Cringletie, and Eldin, dissented.
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Mrs Rose appealed.

Appellant.—1. The question is, What is the legal effect of the
subsequent marriage in Scotland, where the child was begotten and
born in a foreign country. By the law of Scotland, an effectual
marriage is constituted by the interchange of consent ad ipsum ma-
trimonium, and the law, from the posterior public celebration, in-
fers a prior private interchange. The latter is held to be the true
period of the nuptials, and thus the subsequens matrimonium works
not to make the child which was a bastard a lawful child, but to
declare that the child which, until the public celebration, had been
erroneously reputed a bastard, was, and had been, from the first
carnal intercourse of the parents, lawfully begotten. But this is
a mere presumption, which rests on the fact that there was no im-
pediment which prevented the practicability of that private inter-
change of consent of marriage. If there were such an impedi-
ment, as for example an intervening marriage, there is no room
for the presumption ; and posterior marriage between the parents
will not legitimate the child, who cannot, from the circumstances
in which his parents stood, be any thing but a bastard begotten.
In like manner, since marriage is not, and cannot be constituted
by mere interchange of consent in England, the child begotten in
England must have been begotten in fornication. The presump-
tion arising from a public ceremony in Scotland, that the bastardy
was a mistake, and that truly from the beginning the child was
lawful, cannot be admitted. The fact, in such a case, overcomes
the presumption. It is an erroneous view to treat this presump-
tion of the private interchange of the matrimonial consent, and
the consequent constitution of matrimony, as a mere fiction, and
to maintain that all inquiry whether there was a possibility of a
consent is excluded. It is a rational and useful rule. The law
lets in a presumption of a doubtful fact, of which, from its very
nature, no direct evidence can generally be obtained; but a wise
limit is placed to this indulgence, and wherever there is an im-
practicability of the event having happened, then the presumption
will not apply. The law deals in fiction when it assumes as true
some fact which certainly did not happen, in order to let in an
equity which could not otherwise touch the real circumstances
of the case. But it deals only in presumptions, where, in a doubt-
ful case, and in default of conclusive evidence, a fact which 1is like-
ly to be true, or for the evident interests of society it is wise to be
inclined to believe to be true, is taken to be true. In a fiction,
the law will exclude the inquiry of possibility or impossibility. In
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a presumption, the law admits the objection of impossibility, and
allows an inquiry into the fact. Besides, this is a Scotch pre-
sumption, unknown to the law of England, and cannot be extended
beyond the territory in which the presumption is recognized. But,
in the present case, the parties were undoubtedly domiciled in
England at the time of the procreation, and consequently the
Scottish rule, that the interchange of the matrimonial consent then
took place, cannot be admitted. But the respondent was not

‘only begotten illegitimately, he was also born a bastard; because

his parents were resident and domiciled in England at the period
of his birth. The status of bastard was thus indelibly impressed
on him; for although personal status may not in every case be
unchangeable by migration to another territory, (as slavery, out-
lawry, legal infamy, and others founded on municipal regulation),
yet all relations or distinctions resting on the jus gentium must
necessarily be indelible. The circumstance, therefore, of the na-
rents subsequently entering into wedlock, cannot have the effect
to give the respondent the status of legitimacy. ’

2. But, independent of the preceding argument, the question
must be decided by the law of the domicile of the parents at the
date of the marriage. That domicile was England ; and it is un-
doubted that the marriage could not, by the law of that country,
have any effect to legitimize the respondent. In answer to this, it
is quite irrelevant to say that the question has arisen in a Scottish
Court, because, if this were admissible, there could be no question
for decision : neither is it relevant that Scotland was the locus con-
tractus, because there is no question as to the effect of that con-
tract on the rights of the contracting parties, but as to a supposed
right in the respondent; besides, the contract, although consti-
tuted by the forms of the law of Scotland, had reference to
England for execution; and the parties were domiciled English
subjects, the respondent’s mother being a native of kngland, never
in Scotland till the marriage took place, and never in that country
thereafter : neither is it relevant to allege that Mr Ross was a na-
tive of Scotland, for although that may be an element of judgment
in relation to a question of civil jurisdiction, and even in that
question is, per se, of little weight, yet it cannot be of any moment
in a question as to civil status; and the same observation applies
to the circumstance of the possession of property in Scotland.

Respondent.—1. The general rule of the Scottish law is, that
the children of persons lawfully married, whether born before
or after marriage, are lawful children in all respects, includ-
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ing succession to lands. When the children have been born July 16. 1850
before the celebration of the marriage, they are said to be legi-
timated per subsequens matrimonium. The effect however is,
that in all respects they are held to be legitimate. Fornication
is punishable as a crime by the law of Scotland ; but the effect of
‘the subsequent marriage of the parties is, that the law casts a veil
over all that has previously occurred between them. It holds
their intentions to have been correct, the proof of which is, the
declaration solemnly given that they are married persons. The
rule, that all the children of parties_lawfully married are law-
ful children, forms a part of the common law of Scotland, not
less fully established than the law of primogeniture, or the
preference of males to females in succession to lands, and the
equality of all lawful children in succession to moveables. How
or when these legal rules or principles were introduced, may
be matter of literary or antiquarian speculation ; but the authori-
ty of the rules themselves in daily practice is liable to no dispute.
It is known, however, that legitimation by subsequent marriage
was introduced by the influence of the Christian religion. The
first Christian emperor, Constantine, endeavoured by an impe-
rial edict to allure parents from concubinage into marriage, by
declaring that their children previously born should be held legi-
timate, if the parents should solemnize their marriage within a
certain time. Edicts of this description were from time to time
renewed by the emperors, Zeno, Anastasius, and Justinus. At
length Justinian made the privilege perpetual. The rule was
resisted for a time by the first feudal usages; but it ultimately
prevailed in Scotland, and the Christian countries on the conti-
nent of Lurope, as a part of the common law applicable to suc-
cession of every description.

But it is said that this rests on a fiction, viz. that the law feigns
the father and mother to have been married antecedent to the con-
ception and birth of the child; that in this case, the respondent
having been born in England, (in which special solemnities are re-
quired to the celebration of marriage), the fiction cannot be enter-
tained as possible. It is certain that the Roman imperial edicts
contain no such fiction. It is true that the canonists state it, and
Mr Erskine repeats it after them. The fiction has been suggested
for the purpose of supporting a necessary exception to the gene-
ral rule. The exception is, that children born in adultery cannot
be legitimated. 'This just exception is said to be the result of the
fiction, that to found legitimation by subsequent marriage, the
marriage of the parties must have been legally possible at the date
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July 16. 1830. of the conception of the children, which it could not be if the
parents were under an absolute disability of marrying each other.
Fictions are merely speculations suggested for the purpose of sys-
tematizing the common or statute law of a country, or they are
pretexts to explain the necessary exceptions to general rules, in
order to give effect to the intention of the Legislature when the
words employed seem defective or too general. In relation to
legitimation by subsequent marriage, the intention of the law is to
induce men to desist from an unlawful habit of concubinage, and
to convert 1t into the state of lawful matrimony. The reward held
out is the legitimation of the children born in concubinage. It
was very far from being meant by this law to give countenance to
adulterous or incestuous intercourse. To avoid that effect, the
canonists said the law feigned that the parents were married before
the conception of the children; but as this was in certain cases
legally impossible, legitimation per subsequens matrimonium could
not occur in such cases. But even if the supposed fiction of an-
tecedent marriage were held to be of any importance in the law of
Scotland, it could not affect this case, because nothing existed to
prevent the marriage of the respondent’s father and mother ante-
cedent to the respondent’s birth. The law of England created no
such impediment; and as to the form of expressing the matrimo-
nial consent, that is unimportant, because, confessedly, the mar-
riage is valid. If the knglish marriage ceremony were essential
in this case, the want of it ought to have annulled the marriage
itself. But as the marriage was a Scotch marriage, placing the
parties under the Scottish institution, it is in vain to say, that by
any fiction devised to enforce the intention of the Legislature, the
ordinary result of the Scottish institution of marriage is in this case
defeated.

2. The law of England cannot govern this case. The question -
relates to the effect of a Scottish marriage, and to the succession
to a Scottish estate, and to a Scotsman. It must therefore be
regulated by the law of Scotland, precisely on the same principle
as the decision in the case of Birtwhistle,* in relation to an English
estate, was held to be governed by the law of Ingland, although
the marriage was made in Scotland. The appellant has no right
to challenge the respondent’s status except with reference to the
question of the succession to the estate of Cromarty; and there-
fore, although in form it has been tried in a Court not competent

®* 5. Barn. & Cres. 138. This case was appealed, and after taking the opinions of
all the Judges, the House of Lords proposed to them the Queries which will be found
in the Appendix, No. VI.
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to decide any question as to the succession to an heritable estate, July 16. 1830.
yet that is truly the question at issue.

EArL oF ELpoN.—My Lords, In this cause, which has been called
the legitimation cause, it is not my intention to trouble your Lordships
with more than a very few words. It is merely to state, that the points
which have been raised in 'the discussion of this case have not escaped
my attention, and that I do not give an opinion upon it without
maturely considering the cases which have been previously decided.
1 have looked through all the judgments in the Consistorial Court,
and the judgments of the learned Judges in the Court of Session, in
order to correct the opinion I had formed upon those former cases,
and which I had thought it right and consistent with my duty to
express. I have listened with the utmost attention also to that which
was stated at your Lordships’ bar; and the result I have come to is,
that it is not possible for me to find that the respondent was legitimate :
—If I am right in that, the judgment must be reversed.

Lorp CHANCELLOR.—My Lords, I will state to your Lordships
in a word, what are the facts of this case :—A person of the name
of Ross, who was a Scotchman by birth, came to England in early
life, and resided in England, where he carried on business for fifty
years, -domiciled in London, where that business was carried on. He
formed a connexion with a woman with whom he cohabited. By
that woman he had, in 1811, a child. Five years afterwards, while
he was still domiciled in London, he went to Scotland with the child
and with the woman, for the purpose of being married. He did not
go. to Scotland for the purpose of remaining in Scotland, but went
obviously animo revertendi. He was married in Scotland,—remained
in that country a few weeks,—returned to London to his former
domicile,—remained there during the continuance of his life, and
died in London. The question is, Whether, by the law of Scotland,
the child has become legitimate by the marriage of his parents
under the circumstances I have stated 7—Now, my Lords, there
was a principle stated at the bar, upon which, however, I should
be unwilling to decide this case, but which I will state to your Lord-
ships : That by the law of Scotland, where persons cohabit together
unmarried, and a child is born, and they afterwards marry, with
certain exceptions it is considered, that a contract of marriage was
formed previous to the conception of the child. It was contended
at the bar, as it had been contended in the Court below, that this
rule does not apply to a case of the present description, for that
no such contract could constitute a marriage in this country,—
that nothing could constitute a marriage except the ceremony of
marriage in facie ecclesize,—and that therefore, if such be the principle
of legitimation per subsequens matrimonium relied upon, the in-
dividual cannot be legitimate in this case. My Lords, attending to

&
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July 16. 1830, the whole of the argument, I consider the law of Scotland, in this
respect, fit matter for consideration in other cases; but I do not wish
to dispose of this case upon that principle. My Lords, this brings
me, then, to the cases to which my noble and learned friend has
alluded,—among these the case of ‘Shedden w. Patrick, which, with
one exception, was similar to the present. A native of Scotland
went to America, where he was domiciled,—he lived there for more
than twenty years,—he lived with a woman, by whom he had a child,
and he afterwards married her in America. His father had a landed
estate in Scotland, and the child born previously to the ceremony of
marriage claimed as his heir. My Lords, when that case came before
the Court in Scotland, it was considered by the learned Judges in
that Court as necessary in the first "instance to determine, as a dis-
tinct question, the question of legitimacy, and the question of status.
My noble and learned friend has had the kindness to hand me a
manuscript copy of the opinions of the Judges of that Court at the
time when that case was decided. The fifteen Judges of the Court
were unanimous in their judgment, with the exception of only one,
who expresses his dissent, however, with great doubt and great
diffidence, and they decided in that case distinctly and clearly against

| the legitimacy. Now, my Lords, referring to the judgment of some
~ of those learned Judges, I should infer that they came to a conclusion
upon the ground I am about to state—that, by the law of the country
where the child was born, it was not only illegitimate, as is found,
but that, by the law of that country, the illegitimacy was indelible,
and therefore a subsequent marriage could not have the effect of
‘rendering the child legitimate. A distinction might possibly be made
between a marriage in Scotland and a marriage in America ; but I do
not enter into that distinction, for this reason, that if a marriage be
celebrated according to the law and usage of the country in which it
takes place, and according to that it is complete—it is complete
everywhere ; therefore I do not see, very distinctly, why marriage in
Scotland should have a greater effect than would be attributable to a
marriage in America, with respect to a child who had been previously
born. It appears to me therefore unnecessary to go into that point.
It is sufficient that the child be born in a country where the illegitimacy
is indelible ;—that, in any country whatever, would have the effect of
rendering that child illegitimate. I collect that opinion to have been
expressed in the case of Shedden v. Patrick. I collect this also from
the judgment of Lord Redesdale, in the judgment in the case of the
Strathmere peerage,* where the noble and learned Lord commented
upon the case of Shedden v. Patrick; and I believe that, at the time
when Shedden v. Patrick was decided in this House, that noble and
learned Lord was a member of it : however, these are the observations

* Sce Appendix, No. V.
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the noble and learned Lord .makes:—¢ I do not enter into’ the July‘l6. 1830
¢ question, whether, if this marriage had been celebrated in Scotland,
¢ it might have had the effect of legitimating the child, because I
¢ think it is not necessary;—I agree .with the noble and learned
Lord—I do not think it necessary ;—° but I must say that I cannot
¢ conceive how it could have that effect.’” The opinion of that
noble and learned Lord is quite obvious from what I have stat-
ed, and from a subsequent passage, in which he considered the
position of the child at the time of its birth, and the character
stamped upon it at the time of its birth, as deciding the case.
He afterwards says :—¢ So I apprehend that this child was born ille-
¢ gitimate, according to the law of the country in which he was born—
¢ according to the condition of his mother, of whom he was born, and
¢ according to the state of his father, who was at the time a person
¢ unquestionably domiciled in England.” Taking the whole of the
judgment of the noble Lord together, I should conclude that he was.
of opinion, that if the child was illegitimate at the time of his birth, '
and according to the law of the country where it was born, that cha- *
racter was stamped upon it indelibly—no subsequent marriage could
render him legitimate. But it is not necessary to decide that ques- |
tion, for this reason—These parties were domiciled in England—the
child was born in England—the marriage did net take place indeed
in England, but the parties went to Scotland for the purpose express-
ly of being married; and having been married, they returned to
England, to the place of their former domicile. I wish, agreeably to
that which has been stated by my noble and learned friend, that this
case should be decided with reference to this state of facts, without
entering upon those other questions which the case may raise. I am
of opinion, upon that ground, that the judgment of the Court below
should be reversed.

-

EArL oF ELpoN.—My Lords, The learned Lord’s conclusion ap-
pearts to me to be perfectly correct, that it is your Lordships’ duty to
reverse this judgment. Under the circumstances of this case I will just
take this opportunity of saying, that I have given the greatest consider-
ation to that which has been expressed in the judgments of your Lord-
ships’ House, and that stated at the bar of the House by the Counsel,
and to the decisions In Scotland with respect to matters of divorce;
with reference to which I shall say no more at present than this, that
I pledge myself to give the best assistance in my power to your Lord-
ships, if I live till the next Session of Parliament, in endeavouring to
settle what the law is upon that subject. Your Lordships know the
Judges of the Consistorial Courts have differed with the Court of Ses-
sion with respect to this very important point. It will be in the re-
collection of some of your Lordships, that, some few years ago, a per-
son who was divorced in one of the Courts in Scotland, formed the
opinion that he might marry again: he did marry again; he had been

V4
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July 16. 1830. originally married in England ; he was convicted of bigamy, and the

twelve Judges assembled to consider the effect of his conviction, which
was a conviction on the Northern Circuit. The twelve Judges found,
that the marriage having occurred in England, the divorce e vinculo
matrimonii could not take place but by an English Act of Parliament.*
Whether that is right or wrong I will not stop to discuss ; but I must
say, that the subjects of England and Scotland should not be left in
such a state of the law, subject to such a difference of opinion between
the Judges in England and the Judges in Scotland. The mention of
the case brings to my mind, that, holding the great seal at the time,
it did appear to me to be a case In which some degree of mercy, on
account of those decisions in Scotland, ought to be extended to that
individual, and it was so extended : but I must take the liberty of say-
ing, that the law of Scotland and the law of England ought not both
to remain as they now are on such a question ; and I will myself, if no
other noble Lord undertakes it, introduce into your Lordships’ House
some measure for the purpose of disencumbering the subjects of both
parts of the kingdom of certain contradictions, which are so extreme-
ly inconvenient; and I should hope your Lordships would feel the
matter to be extremely worthy of your attention.

Lorp WyNrFoRrRD.—My Lords, With respect to the case to which
my noble and learned friend refers, it was as much considered as any
case which ever came before the learned Judges. It was argued by
some of the most able men at the bar. The Judges were so clear in
their opinion of the law, that they ordered the prisoner, who married
a second wife during the life of his first, but from whom he had been
divorced by a Scotch Court, to be transported. Mercy was afterwards
shewn to this man by the Crown, I believe upon the ground, that as
this was the first case in which it had been decided, that an English
marriage was a good subsisting marriage, notwithstanding a Scotch
divorce, he might not have been aware that he was acting illegally.

My Lords, in respect of the present case I will merely say, that I
entirely concur in every thing that has fallen from my noble and learn-
ed friends. All Jurists agree, that the personal quality of a man must
be decided by the law of the country in which he was born. I could
refer your Lordships to authors of almost every country in Europe,
particularly to Dutch writers, to prove this. This person was born
in England a bastard, and by the law of England bastardy is indeli-
ble. He cannot become legitimated.

Boullenois, a French writer, in a commentary on the decision of
one of the Courts of that country, says, in the case of De Conti, that
although a native of a country, according to the laws of which a mar-
riage subsequent to the birth of a child renders such child legitimate,
is rendered legitimate by a marriage of his parents in England after

— —— 1 — —_ —

* Case of Lolley, 7th Dec. 1812, Russell and Ryan’s Crown Cases, 237.
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his birth, that a person born a bastard in England is not legitimated j,1; 16, 1839
by a subsequent marriage of his parents in France, on account of the
indelible quality of bastardy under the law of England.

Lorp CHANCELLOR.~—My Lords, The very case my noble and
learned friend has mentioned, the case of De Conti, decided in France
in the year 1668, establishes, that where a child is born in a country
where he would become legitimate by a subsequent marriage, he be-
comes so, although the marriage has taken place in a country in which
a different law prevails, and where a subsequent marriage would not
have the effect of rendering him legitimate. That child was born in
France, where that law has effect,—the parents afterwards came over
to England—were married in England. There the French Court de-
cided, that the effect of the marriage in England, although that law
does not prevail in England, was to render the child legitimate in
France, which is a complete confirmation of the principle I have al-
luded to.

The House of Lords ¢ ordered and adjudged, that, under the
¢ special circumstances of this case, the interlocutors complained
¢ of, in so far as they find the respondent George Ross entitled to
¢ the benefit of legitimation by the subsequent marriage of his

¢ parents, and in so far as they find expenses due by the appellant,
¢ be reversed.’
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