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MORGAN ET AL.,, . . . . . . . APPELLANTS.
MORRIS ET AL, . . . . . . . . RESPONDENTS.

1855, > y — g o - *
\6eh, 1118, 1¢h, Directing of Issues— Verdict— Uncertainty.—In a multiple
and 36t July, poinding or interpleader suit, if a question arises which

of two persons is heir or next of kin, the Court will
put the matter in a train of inquiry by direeting an
issue, and upon that issue the party asserting title will
have cast upon him the duty not only of proving his own
case, but of negativing that of others.

Two issues were directed. The first was in these words:
“ Whether the Pursuer Alexander Morgan is nearest
and lawful heir of John Morgan, deceased?” And the
second was as follows : ¢ Whether the Pursuer James
Morgan 1s, along with the said Alexander Morgan, next
of kin of the said John Morgan, deceased ?” The jury
returned a verdict, “ They find the case of the Pursuers
s not proven.” The Court of Session thereupon gave
judgment repelling the claims of Alexander and James
Morgan. This decision reversed on the ground that the
verdict, by reason of its uneertainty (not showing whether
the jury considered that the Pursuers had failed on both,
or only on one, of the issues), did not warrant, and could
not be the foundation of, any judgment.

Lord St. Leonards dissentient.

Verdict of not proven.—A verdict in the words not proven,
though more usual in criminal proceedings, is not neces-
sarily bad in matters of civil jurisdiction.

Appeal against a Judgment merely applying Verdict.—
An appeal lies wherever a judgment upon matter of law
is pronounced. And, therefore, when the Court applies
a verdict, by repelling a party’s claim, the thing so done
by the Court is to all intents and purposes a judgment
within the meaning of the Jury Statutes, so as to admit of
an appeal to the Lords.

Lord St. Leonards dissentient.

John Morgan, of Coates Crescent, in the city of
Edinburgh, died there on 25th August 1850, leaving
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a large succession, almost wholly personal, including A.anoJ.Morcax
therein upwards of 90,000!.in the 31 per cent. Govern- Mg‘;ﬁ‘ﬁ,‘gf"’
ment Annuities. His real property was of com-
paratively small value.

Mr. Lindsay, Accountant,in Edinburgh, was, by the
Court of Session, appointed judicial factor on the
estate of the deceased, and was also, by the Com-
missary Court of the diocese, decerned and confirmed
his executor-dative. It being uncertain what party
or parties had right to the real and personal succes-
sion, the present suit was resorted to by Mr. Lindsay,
for the purpose of having the right judicially ascer-
tained.

The claimants who appeared were of two classes.
One class consisted of parties claiming legacies under
certain writings said to be of a testamentary nature.
The other class consisted of parties claiming to be the
legal representatives of Mr. Morgan.

After sundry proceedings had and orders made in
the cause, the Court of Session ultimately directed
the following issues for trial :

1. Whether the Pursuer Alexander Morgan 1s
nearest and lawful heir of John Morgan, sometime
residing at Coates Crescent, Edinburgh, deceased ?

“ 2. Whether the Pursuer James Morgan 1s, along
with the said Alexander Morgan, next of kin of the
sald John Morgan deceased.”

The trial took place before the Lord Justice Clerk
Hope and a jury, in August 1853, and lasted four
days, at the close of which the verdict returned
was in these words: “The jury say, on their oaths,
that they find the case for the Pursuers i1s mnot
proven.”

No exceptions were taken in the course of the trial,
and no application was made for a new trial within
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A.axpJ MomerY the time allowed by the Statute, which is six days

MORRIS AND
OTHERS.

after the meeting of the Court immediately following
the trial.

The Morgans, not attempting to disturb the verdict,
the Defenders gave notice of motion : “That the
Second Division of the Court would be moved to
apply the verdict, and in respect thereof, to repel the
claims of the said Alexander Morgan and James
Morgan, and to find them liable in expenses.”

Two days after this notice had been intimated, but
before it was moved in Court, notice of motion was
given by the Morgans: ¢ That the Second Division
of the Court would be moved to set aside or dis-

charge the verdict, or refuse to apply it, or arrest
judgment.” :

On the 23d Nov. 1853, the Lords of the Second
Division, having heard Counsel in support of both
motions, pronounced an interlocutor in these words:
“ Apply the verdict of the jury, and in respect thereof
repel the claims of Alexander and James Morgan, and
decern ; find them liable in expenses,” &c.

Against this interlocutor the Morgans presented
their Appeal to the House.

Sir Fitzroy Kelly and the Lord Advocate («) were
heard for the Appellants.

The Dean of Faculty (b) and the Solicitor General (c)
for the Respondents. |
The questions are gone into so fully by the Law
Lords in delivering their opinions, and this report is
consequently so expanded, that the arguments of

Counsel are by necessity omitted.

On the 19th of July 1855, the Lord Chancellor

made the following observations:

(a) Mr. Moncreiff, () Mr. Inglis. (c) Sir R. Bethell.
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 The LorDp CHANCELLOR (@) :

My Lords, although I am not prepared at once
to dispose of this case, yet I think it may be useful
(as I believe your Lordships have made up your
mind upon some of the points which have been
argued) to clear the way by disposing of them; and
then leave the other questions to be decided at some
future day.

Now, the first point which has been argued here
1s that improper contradictors, so to say, were set up
to the Pursuers, that it was improper to make Alex-
ander and James Morgan come forward in the cha-
racter of Pursuers, and that it was improper that they
should be opposed by the conjoint opposition of all the
other claimants. I think that that is an objection
utterly untenable. An action of multiple poinding
in some few particulars differs from an interpleader
in this country ; yet in essentials it is the same thing ;
and I take it to be perfectly clear that if a bill of
interpleader is filed in the Court of Chancery, or,
which is the more common thing, a bill in the nature
of a bill of interpleader, an executor bringing money
into Court to distribute amongst the claimants, if
there arises a question of fact which of two persons,
or of two or more persons, is heir or next of kin
entitled, the Court directs that to be put into a
train of inquiry, and the executor who brings in
the money is functus officio, he has nothing more to
do with 1t. There can be no term defined ab ante in
the abstract which shall meet every possible case ; but
the Court takes care to frame the issue to make such
person plaintiff and such person defendant as according
to the particular circumstances of each case appears to
be most convenient.

‘a) Lord Cranworth.
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Now, applying that rule here, I cannot conceive of
anything more convenient than that any one person
who said that he was entitled should be told by the
Court, Make out your case, and those who oppose you
shall all be at liberty to join in resisting you. I need
not say anything at the moment upon the question
whether they were entitled to more than one set of
costs, that is quite another thing. But there being
two claimants claiming in the same right, Alexander
and his brother James, and there being a vast number
of other persons, all of whom would be defeated if
Alexander and James made out their claim, nothing
could be so proper as for the Court to say, You shall
assert your title, and they shall resist it, and an issue
shall be directed that shall try the question. That
question originally was, whether James was heir or
next of kin? but before that issue came to be finally
adjusted, or the matter put in course of trial, it turn-
ing out that James had an elder brother, Alexander,
who had been living in America, the issue was altered,
gso as to raise the question whether Alexander, the
elder brother, was the heir, and whether James and
Alexander were next of kin? That was their proposi-
tion ; and unless Alexander make out that he is heir,
he fails as to the real estate, and unless Alexander and
James make out that they are next of kin they fail as
to the personal estate. Nothing could be so convenient
and so reasonable as to direct the trial of an issue
of the question in which they should be the Pursuers,
and in which all the others joining together should
resist them, all having a common interest in showing
the negative of that proposition. In that respect 1
think it is clear that there was no miscarriage at all.

Then, was it a miscarriage or an error to direct the
question simply in the form, whether Alexander was
the nearest heir? The Lord Advocate has argued very
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strongly that that was very hard; because that put A-ANoJMorean

o . . MORRIS AND

upon him not only the duty of proving his own  oraes.
] 1vi : Lord Chancellor*
pedigree, but of negativing the other pedigrees. Of ZLer Snancellor's

course it did. That must be so in every case where
a person 1s to prevail by establishing that he is heir;
he must show positively and negatively everything
that 1s to prove that proposition. The proof of the
negative will be governed probably by different rules ;
presumptions may arise there which will not arise in
respect of that of which he has to prove the positive.
But exactly the same obligation is imposed upon him of
negativing everything that is to show that he is not the
heir, as of proving that which is to show that he is
the heir. Indeed, tho two questions are so connected
together, that it is impossible in theory or reason to
separate them. Therefore I think the issue was quite
properly directed, that the Pursuers were properly
made the Plaintiffs, and that they were properly re-
sisted by the persons who had a beneficial interest in
resisting them, and not by a judicial factor.

Then, taking the objections chronologically as they
occurred, the next objection made is that the Court of
Session refused to let in the children of the deceased
sister of Alexander and James, to join with them in
showing that they were amongst the next of kin.
My Lords, I think the short answer to that is, that
Alexander and James never asked to have the issues
altered by letting in the Crockets as co-next of Kkin,
or setting up title with them. The objection might
have arisen if, instead of there having heen a mere
minute at the instance of the Crockets, there had been,
as there was 1n the case of Alexander, a minute by
James and Alexander, saying, Since those issues were
framed we have found out that another of our family
has turned out to have been alive at the death of the
testator, of whom we knew nothing previousiy ; and
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we therefore wish to have the issues now altered, so
as to meet that state of the case. If they had done
so, that would have been a proceeding upon their
part which would have admitted the children of the
Crockets as next of kin to one-third of the personalty.
They do not choose to take that course; they do not
at all admit any title upon the part of the Crockets.
The issue framed with reference to the next of kin 1s
precisely in the form in which they asked to have it,
and whether the Crockets can establish a title or not
is a matter as to which they never raised any question;
and the circumstance that the Court had paid no
attention to the minute of the Crockets is a matter
upon which Alexander and James Morgan do not
appear to me to have any right of complaint.

My Lords, the matter went down to trial, and the
jury returned a verdict, which is a verdict that we
must all regret, whatever may be the result of it;
because, at all events, it has given rise to a great deal
of hitigation. The first issue was, whether the Pur-
suer Alexander Morgan is the heir-at-law of the
deceased ; and the second issue was, whether James
together with Alexander are next of kin of the de-
ceased? In the course of the argument I asked the
question, whether, In Scotland, they understood that
to mean sole next of kin, and they consented on both
sides that it did mean that, and I am afraid it does.
However, that issue was an issue that was framed -
exactly in the form in which Alexander and James
asked for it. But whether it means sole next of kin,
or only some of the next of kin, those two issues came
to be tried, and the jury, unfortunately, instead of
returning a verdict separately upon each, which, if it
was a proper verdict in form, would have decided and
disposed of the question, have returned one general
verdict that the case of the Pursuers is not proven.
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Now, several objections have been made. First of A-+v¥pJMorcax
all, it is said that where a distinct proposition is put, e
whether Alexander is the heir-at-law, it is no answer LOfﬂﬁEf;’:ﬁllor"
to say that that is not proven. Properly speaking,
there could have been but the answer Yes or No. He
1s next of kin, or he is not next of kin. That is one of
the questions which I think would have arisen, j'ust in
the same way as it now arises, even if they had re-
turned a verdict saying, Upon the first issue the case
of the Pursuers is not proven, and upon the second
1ssue the case of the Pursuers is not proven.

Secondly, an objection raised upon the verdict of
the jury, which is, that it is one conjoint finding
that the case of the Pursuers is not proven, which, it
is sald, may mean only that the whole of their con-
joint case is not proven ; so that it is left 2n ambiguo
whether they mean that it is not proven that Alex-
ander 1s heir, or that Alexander and James are next
of kin, or both, or whether the verdict may not be
satisfied by the suggestion that they only meant that
it was not proven that Alexander was heir, which
may be consistent with the fact that it was proved
that the two were next of kin; for it might be that
Alexander was not heir, although it might also be
that the two were next of kin, or sole next of kin.

Then, this important question has arisen also,
namely, supposing this verdict to be inaccurate
(whether you call it an inaccuracy of form or of
substance), Whether upon the true construction of the
Scotch Judicature Acts, there can be an appeal from
the interlocutor that is pronounced by the Court of
Session upon that verdict, as being a matter of law,
in applying that verdict.

Upon these three latter points, which depend upon
questions that arise upon and subsequent to the ver-
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dict, I would rather not give any opinion at the
present moment, but will move your Lordships that
the further consideration be adjourned to a future
day. The other points, as far as I am concerned,
I consider already disposed of.

At the close of a few days the case was put in the
paper for final judgment ; when the following opinions
were delivered :

The LorD CHANCELLOR () :

My Lords, in this case the pursuers were Alexander
Morgan and James Morgan ; and there were two issues
directed : “ Whether the Pursuer Alexander Morgan
is nearest and lawful heir of John Morgan sometime
residing at Coates Crescent, Edinburgh, deceased ?”
and “ Whether the Pursuer James Morgan is, along
with the said Alexander Morgan, next of kin of the
said John Morgan deceased ?”

Those were the issues directed, and several days
having been occupied in the trial, this is the record
of the jury: They say that they ¢ find that case
of the Pursuers 1is not proven.” Thereupon the.
Appellants Alexander and James Morgan contended
that there was no proper finding, and made a motion
to the Court to set aside and discharge the verdict or
to refuse to apply it or to arrest the judgment. The
other parties moved upon this verdict that the claim
of the Appellants should be repelled. The Court of
Session thought that the verdict was a valid verdict.
The interlocutor, which is the sixteenth, appealed
from, 1s in these terms: ¢ The Lords, upon the motion
of the Defenders, apply the verdict of the jury, and in

(a) Lord Cranworth.,
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respect thereof repel the claims of Alexander and A-AvpJ.Moran

James Morgan, and decern..”

MORRIS AND
OTHERS.

Whether this was a proper interlocutor to be pro- Lord Chanceltor's

nounced by the Court of Session is the only point for
your Lordships’ consideration.

The objections to the verdict rested upon two
grounds, first, that this was not a verdict finding in
the terms of the issue either way, but only finding
that the case of the Pursuers was not proven. It
was sald that this was a bad verdict upon issues
directed in a civil suit. And secondly, supposing that
1s got over, still that the verdict was bad, as not being
a verdict which put a final end to the question by
determining all the matters submitted to the jury.
Those were the two objections to the verdict. Then
a third objection was raised of this nature, that it was

a matter that was not a subject of appeal; that it -

was concluded by the verdict, and that there could be
no appeal, except upon matters of law ; that this was
not a matter of law falling within that rule, and that
consequently the appeal could not be sustained.

With regard to the verdict, if the objection had
rested simply upon the ground that it was a finding
of “mnot proven,” and that the jury did not return
a verdict according to the terms of the issue, I con-
fess that I should have been extremely loth to listen
to such an objection. Your Lordships are always
very unwilling to entertain objections of a technical
nature, which relate rather to the course of proceeding
and practice than to the merits of the case, especially
in cases coming from Scotland, where the Lords of
Session are, we must admit, probably more familiar
with their own rules of practice than your Lordships
can be. And if the objection had rested upon that
ground, I confess that I think there would have been

opinion.
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A.anp JMorcaxy Sufficient to sustain this verdict, though it is expressed

v

Mggg;gag:“" in an inartificial manner.

Lord Chancetlor's ~ Ouppose, for instance, that there were an issue
P« Whether the Pursuer Alexander Morgan 1s nearest
and lawful heir to John Morgan, sometime residing
at Coates Crescent, Edinburgh ?° It is no answer
logically to say that the Pursuer’s case is not proved.
It does not appear upon the issue what the Pursuer’s
case is. In England, we, who are more accurate and
logical in inquiries of this sort, put the matter in a
train in which that would have been, I think, though
an informal, necessarily a logical answer. Because the
course which would have been taken in England
would have been this; an issue would have been
directed, stating that a certain dispute having arisen
(formerly it would have been upon the pretence of
a wager) whether Alexander was lawful heir to John
Morgan, the Plaintiff asserts that he is the lawful
heir; whereupon the Defendant would say that
he is not the lawful heir. And to decide that 1ssue
a jury would be summoned; and if the jury were to
say .the Plaintiff’s case is not proven, that would
necessarily amount to this, that the Plaintiff had not
proved that Alexander is the lawful heir; and it
being his business to prove that he 1s the lawful
heir, that would be in substance a verdict against him,
and a verdict for the Defendant. Here there is no such
averment on the part of the Pursuer, because by the
terms of the issue the question simply is, whether
Alexander is the nearest and lawful heir 2 Therefore,
it is logically no answer to say that the Pursuer’s
case is not proved. But I think we may fairly
infer that that is the form in which an inquiry
of this sort 1s, according to the ordinary practice
in Scotland, directed. The Pursuer having asserted
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that he, Alexander, was the lawful heir, when the A-AvNP{-Moraax

Court directed an issue simply to try whether he is
the lawful heir, if the Jury say, ¢ The Pursuer’s case
is not proven,” and the Court of Session think that ver-
dict amounts to this, that the Pursuer has not made
out that he is the lawful heir, I should be very un-
willing, indeed, to dispute the verdict upon the ground
that that is not a logical answer to the question put.
Therefore, if the objection had rested upon that ground,
I should have been extremely unwilling to entertain
it. Indeed, as at present advised, I should have
thought it untenable.

But, my Lords, it appears to me, after having given
the fullest consideration to this case, that there is an
objection to this verdict, not of form but of substance.
The case of the Pursuers was this, that Alexander
Morgan was the heir, and that James and Alexander
were the next of kin ; a double proposition, involving
two affirmatives; Alexander 18 heir-at-law, and Alex-
ander and James are next of kin, I will suppose that
the two were united together in one person, so that it
would be that Alexander was heir, and that Alexander
was next of kin. That is the proposition.

Now, when the jury find that the case of the
Pursuersis not established, that may mean, I was going
to say, one of two things, but it may mean one of
several things. It may mean that though Alexander

has proved that he is heir, he has not proved that
Alexander and James are next of kin ; or it may mean

that though Alexander and James have proved that
they are next of kin, they have not proved that Alex-
ander is heir. That was a very probable finding upon
the different claims that were asserted ; because the
way that Alexander and James attempted to make

out their title was by proving that they were the first
cousins of the deceased, being the two sons of the

MORRIS AND
OTHERS.

Lord Chancellor's
opinion.
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only brother of the deceased. But there is another
class of claimants, who claim that they are the great
nephews of the deceased, being descendants of another
brother, and who might have been an elder brother of
the parents of James and Alexander, and if so, these
descendants would have been the heirs-at-law at the
same time that James and Alexander were the next
of kin ; because a first cousin would come in as next
of kin in priority to an heir-at-law who was more
remotely descended, though descended in the line of the
elder brother, and therefore the heir-at-law. I merely
put these explanations by way of hypothesis, because,
though the pedigree was handed up to us, it was not
pretended that it was In any way established. It was
only to show what the nature of the different claims
was, All that it is important, in my view of the case,
1s this, that the verdict does not necessarily show
either that Alexander is not heir, or that Alexander
and James are not next of kin; it only shows that
the double proposition that Alexander is heir, and that
Alexander and James are the next of kin, is not made

out; that is consistent with the hypothesis, that though
Alexander is not heir, yet that Alexander and James

are next of kin.
Then, if that be so, it seems to me impossible to

say that the claim of Alexander as heir, or of Alex-
ander and James as next of kin, is disposed of; for
the jury have returned a verdict that does not enable
the Court to act. The verdict 1s a bad verdict, and
in this country it would amount to what we should
call mis-trial, not giving rise to the necessity of any
motion for a new trial, but showing a record upon
which it was clear that the Court could not adjudicate,
and upon which, according to the practice of our
English Courts, there must have been a venire de novo,
not what we technically call a new trial, but a second
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trial, because the trial that took place was a trial that A-av>J,Moroax

did not enable the Court to act. I cannot entertain
the slightest doubt, therefore, that if this was an
English case there must have been a venire de novo,
which would be equivalent in the Scotch process to
a new trial.

But then it is said, supposing that is so, still that
1s not a matter which is the subject of legitimate
appeal under the Statutes to your Lordships’ House,
because upon a matter of this sort the verdict of the
jury is conclusive, and cannot be made a matter of
appeal to this House.

Now, my Lords, I confess, with all respect for
those who differ in opinion from myself, I think that
not only this may be, but that it must be a subject of
appeal ; because otherwise there is no means of getting
injustice set right. The right to appeal to this House
may be considered as depending upon the Statute of
the 48th of George the Third, Chapter 151, the 15th
section of which Statute enacts, ¢ That hereafter no
appeal to the House of Lords shall be allowed from
interlocutory judgments, but such appeals shall be
allowed only from judgments or decrees on the whole
merits of the cause, except with the leave of the divi-
sion of the Judges pronouncing such interlocutory
judgments,” and in certain other cases; “ provided
that when a judgment or decree is appealed from, it
shall be competent to either party to appeal to the
House of Lords from all or any of the interlocutors
that may have been pronounced in the cause, so that
the whole, as far as it is necessary, may be brought
under the review of the House of Lords.”

Therefore, after the passing of that Act there was
an appeal to this House only from the final judgment,
.and not from interlocutory judgments. Now this
undoubtedly was, within the meaning of that rule, a

MORRIS AND
OTHERS.

Lord C_h-;r;cellor't
.ODInION.
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final judgment, it was a judgment that disposed of the .
case by repelling the claim of the Pursuers.

Then comes the Statute of the 55th of George the
Third, Chapter 42,the Jury Act ; and that Act provides
for the mode in which the Court may settle the issues,
or rather the Court of Session is empowered to direct
issues, and then the trial is directed to take place.
By section six it is enacted; “That in all cases in
which an issue or issues shall have been directed to be
tried by a jury, it shall be lawful and competent for
the party who is dissatisfied with the verdict to apply
to the Division of the Court of Session which directed

he issue for a new trial, on the ground of the verdict
being contrary to evidence, on the ground of misdi-
rection of the Judge, on the ground of the undue
admission or rejection of evidence, on the ground of
excess of damages, or of res moviter veniens ad moti-
titam, or for such other cause as is essential to the
justice of the case: provided also, that such interlo-
cutor granting or refusing a new trial shall not be
subject to review by reclaiming petition or by appeal

to the House of Lords.”
Now, that, I apprehend, was an enactment made in

exact analogy to the English practice on similar sub-
jects—that whenever there has been a trial, then
within a certain limited time, namely, within the first
four days of the term next after the trial, any party
dissatisfied with the verdict upon any of these grounds
(which in the Scotch Act are evidently taken from the
English practice), that i1s to say, upon the ground of
the verdict being contrary to evidence, misdirection of
the Judge, undue admission or rejection of evidence, ex-
cessive damages, or of res noviter veniens ad notitiam,
or for any other cause essential to the justice of the case,
the party may apply for a new trial. When such an ap-
plication is made in England, if the Court is of opinion,
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either simpliciter without imposing any terms, or im- #-4~PJ.Moroax

posing terms, that there ought to be a new trial,

MORRIS AND
OTHERS.

what is done is this: The postea is struck out, that is Zord Chancellor's

to say, the Court directs the case to proceed just as if
there had been no trial. There is no notice ever after-
wards taken of there having been a previous trial, and
the cause goes down and is tried again. Where the
Court granted or refused such an application for a new
trial, the propriety of what was so done by the Court
‘could not (until the recent alteration by the Common
Law Amendment Act of last Session)(a), be brought
by appeal to any Court at all. That furnishes an
exact analogy to this 6th Section of the Scotch Jury
Act.

But then it was thought that that would be a very
stringent, and improperly stringent enactment ; be-
cause many of those cases, in which the Court might
grant a new trial, if applied for, are of extreme im-
portance, and the whole question at issue may turn
upon it. And therefore it was thought expedient
that means should be given, if justice required 1it, of
enabling parties to bring the decision under the review
of a Superior Court, and ultimately before your
Lordships. Therefore it was, that the 7th Section
provides for that by enacting ¢ that it shall be com-
petent to the Counsel for any party at the trial of

any issue or issues to except to the opinion and
direction of the Judge either as to the competency

of witnesses, the admissibility of evidence, or other
matter of law arising at the trial—and that on such
exception being taken” it is to be reduced into
writing, and is to form part of what we should call

(a) The Common Law Procedure Act, 1854, (17 & 18 Vict.

c. 125.) Section 34, as to appeals on motions to enter a verdict or
nonsuit, or for a new tnal.

opinion.
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A.awoJ.Moraan the record of the trial, and that may be brought, just
M nes®  as exceptions may be on a trial in this country, toa
Lordoﬁzzgrg;c.u”': Court of error, and ultimately to your Lordships’
House. Then there are special directions given as to
the time within which that is to be done, and a certain
precedence is given to appeals on these subjects: And
then, upon their coming before your Lordships, it is
provided that ¢ the House of Lords shall give such
judgment regarding the further proceedings, either by
directing a new trial to be had, or otherwise, as the case
may require.” That is to say, if anything takes place
at the trial, either by misdirection of the Judge, or the
reception of improper evidence, or other matter of law
arising at the trial, that may be brought before this
House by exception. |

Now, it 1s a perfectly well known rule in the
English Courts, that an exception taken for any-
thing wrong at the trial must be taken before
verdict. Exceptions have never been favoured in
England. I have known myself cases in which the
moment a verdict has been returned, Counsel have said
that they wished to tender a bill of exceptions. It is
always said in reply, You are too late; you cannot
tender a bill of exceptions after the verdict.

The objection that the verdict was not one which
enabled the Court to give a proper judgment could
not therefore have been made the subject of a bill of
exceptions. Let us see how the matter stood. A
trial takes place, in which I will assume that there
is an improper verdict, or a verdict that does not
go to the bottom of the case, does not exhaust
the subject. What is the course that the party
is to take? He cannot have a bill of exceptions.
But then the 8th section says “that if a new tnal
shall not be applied for” (that is the case here, no new
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trial has been applied for), “ or shall be refused, or if A-4~pJ. Morcax

the exception taken shall be disallowed” (there could
be no exception taken here), “the verdict shall be
final and conclusive as to the fact or facts found by
the jury.”

. Undoubtedly, my Lords, the result of that enact-
ment is, that it is to be taken as conclusively found
by the jury in this case that the Pursuers have not
made out the double proposition that Alexander is the
heir, and that Alexander and James are the next of
kin. What then ? It still may be that Alexander is
not the heir, but that Alexander and James are the
next of kin. If it necessarily followed that the finding
in the one case must involve the finding in the other,
that would get over all difficulty as to matter of
form. But that is not so. Cases may be put, without
the least difficulty, in which Alexander is not the heir,
and yet Alexander and James are next of kin. There-
fore, what is the course that the Pursuers are to take?
The proposition which they undertake to maintain has
not been proved in its integrity. But if the half of
that proposition was proved, they would substantially
have proved all that they cared about proving, because
who is the heir is a matter, comparatively of in-
difference. It is a matter of very little importance to
them whether they are to have the house in kdinburgh
or not. But if they should establish the other part of
their proposition, that they are the next of kin, they
will be entitled to this very large sum of nearly

100,000L.
Now, my Lords, let us see what follows in Section 9 :

“ That in all cases wherein the Court shall pronounce

a judgment in point of law as applicable to or-arising

out of the finding by the verdict, it shall be lawful

and competent for the party dissatisfied with the said
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judgment in point of law to bring the same under
review, either by representation or reclaiming peti-
tion or by appeal to the House of Lords.” What
have the Court of Session done upon this verdict,
which for this purpose I assume to be an unsatisfactory
verdict, a verdict which does not exhaust the subject ?
They have applied the verdict, and repelled the claim
of the Pursuers, Now, I have a right to interpret
the verdict in any way consistent with the terms of
it, and to assert, only for the purpose of testing the
case (of course I do not know how the fact is), that
the jury were perfectly satisfied that James and Alex-
ander were the next of kin, and that they were per-
fectly satisfied that Alexander was not the heir. The
verdict is quite consistent with that. What right have
the Court to say that that verdict authorizes them to
adjudge that the Pursuers’ claim is to be repelled ?
It appears to me that that is, in the strictest and
clearest sense of the word, a decision in point of law
arising out of the verdict, which the parties legitimately
might bring under the consideration of this House,
That it is a matter of law seems to me to be clear,
for how can it be said to be amatter of fact where the
Court decides that the party has no claim? Judges
decide law, and juries decide facts. When, in our
Courts, a jury has returned a verdict that so-and-so is
entitled to something, say a thousand pounds damages,
the matter comes then in theory, not in practice (be-
cause it is quite clear what the judgment would be in
such a case), in theory it always comes with that
finding before the Court. And in old times, when the
entries were made in Latin, the terms used were “ef
wdeo consideratum est quod querens recuperet.” That
is a decision in point of law ; or if it is a verdict the
other way, the entry is “ et ideo consideratum est quod
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defendens eat sine die.”” That is a decision in point A.avpJ.Morcax

of law. When this verdict comes to the Court of
Session they apply it, and they decide to repel the
claim of the Pursuer. Is not that a decision in point
of law? It appears to me to be so. If it were not so,
1t would leave the parties open to a lability to in-
justice. I do not say that it would be so in this case ;
but I can imagine cases in which the most monstrous
injustice would result, because it might be that the
jury had returned a verdict nihil ad rem, something
¢uite immaterial to the case, and then the Court might
decide upon that that the Plaintiff is to recover, or is
not to recover, the verdict of the jury having no
reference whatever to that upon which the Court pro-
ceeded to make such adjudication.

My Loxrds, the case which appears to me to bear the
closest analogy to this in KEnglish jurisprudence is
where there has been a claim by a Plaintiff which is
brought upon two counts; one I will suppose to be a
bad count, stating something which, if true, does not
entitle him to any damages at all, and the other I will
suppose to be a statement of some case which does
entitle him to damages. The parties do not observe
that the one count is bad, and the case goes down for
trial, and the jury return a verdict for the Plaintiff,
assessing 1,000{. damages upon the two counts. It
comes back, and the Court is asked to give judg-
ment. The Court would say, We cannot say that
the Plaintiff is to recover 1,000/. damages, because
the jury have given their verdict for 1,000/. damages
upon two grounds of complaint, one of which af-
forded no ground of complaint at all in point of law.
What is to be done in such a case? Of necessity
there must be a wvenwre de movo, because there has
been a mis-trial, or, at all events, a wrong verdict,
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which does not answer the ends of justice. There
ought to have been an assessment upon both counts.
Then the Court would have given judgment that the
Plaintiff should recover upon the good count, and that
there should be entered “eat sine die” upon the bad
count.

My Lords, I state this more for the purpose of
showing that there is nothing anomalous in the con-
clusion at which I have arrived, than for the purpose
of saying that 1t very distinctly bears upon this ques-
tion. The short ground upon which it appears to me
that there has been a miscarriage bere, and that this
interlocutor applying the verdict ought to be reversed,
is, that here there is a verdict finding that which is
not conclusive, because it merely negatives the truth
of two propositions, either of which, if true, would
have made it improper to repel the claim of the Pur-
suers altogether ; and the Court, acting ﬁpon that
imperfect verdict, have therefore applied that verdict
in a manner which the verdict did not justify, and
consequently they were not warranted in law in so
doing. Therefore I shall move your Lordships that
this interlocutor be reversed, and that the case be
remitted back to the Court of Session, with a state-
ment that there ought to be a new trial, in order to
obtain a proper verdict.

I should observe that a case was cited which at
first, I confess, seemed to me to have some considerable
bearing upon this point, but upon looking at it I
think it is clearly distinguishable from the present
case. I allude to a case that was brought before your
Lordships’ House, Cleland v. Weir(a). That was
a case in which, as here, there was an imperfect
verdict returned, and, nevertheless, this House sus-

(a) 6 Bell’s App. Ca. 402.
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tained the judgment of the Court upon the inter-
locutor applying that verdict. But that was a case
of this nature. The jury were directed to inquire
into certain facts,—it is not material to go into all the
particulars,—and the jury found certain findings in
favour of the Pursuer, but they did not exhaust the
whole subject which the Pursuer wished to have
exhausted. When the case came before the Court
of Session, the Court of Session said : This is true,
but you should have applied for a new trial here,
because the verdict is not a verdict that we cannot act
upon, but an improper verdict, as you the Pursuers
say ; but it has found certain facts, upon which facts
we can adjudicate. And all that the Court of Session
did, was to adjudicate upon the facts that were found.
And all that-this House upheld them in so doing was,
to say: “ Upon the facts which are found distinctly
as facts, what the Court of Session has done is right.
It is no answer to that to say there might have been
further facts found ; that if the question had been put
in a train for further investigation, that would have
led to a further finding, upon which further directions
might have had to be given. The jury had distinctly,
clearly, and categorically found one fact; and upon
that the Court acted. That case would have been
analogous to this if the jury here had made no answer
at all to the second question, as to the next of kin,
but had simply found that Alexander was heir, or that
he was not heir. In that case, Cleland v. Wevr would
have been an authority for saying that the Court of
Session might properly upon that finding have ad-
judged in favour of Alexander as heir, or against him,
as the case might be, but the finding of the jury here
is such that the Court of Session cannot say what the
jury did ascertain to be the facts, either upon the one
issue or ypon the other.
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The Lord BROUGHAM :

My Lords, there are here before your Lordships two
questions, one of which could only have been raised at
your Lordships’. Bar upon the appeal coming to this
House ; the other was raised before the Court below,
or at least might have been raised before the Court
below, and is of a different nature.

The question raised here regards the right of appeal
in this case. It is said that under the Statute this
appeal is excluded ; because the party ought to have
applied for a new trial, and that if that was refused,
there was no appeal from the interlocutor refusing it,
or that he ought to have excepted, and that upon his
bill of exceptions coming before the Court, and having
a decision given against him, then upon the interlo-
cutor refusing to allow the exceptions, he might have
appealed to this House. But it is said that here the
appeal is excluded upon the verdict, upon the finding
in point of fact, and that it can only be upon a matter
of law.

Now, in the first place, with respect to the mo-
tion for a new trial, unquestionably the Pursuer
might have moved for a new trial, and upon the
refusal of that application, no appeal would lie. It
is equally certain that exceptions might have been
taken at the trial upon other grounds than those here
taken, and that the exceptions taken, if refused to
be allowed by the Court, could have been brought
before your Lordships by appeal. But here the ground
of objection to the interlocutor in question could not
by possibility have been made a ground of exception
at the trial, because the exception is not to the ver-
dict, but to the course of the Court in dealing with
that verdict, to the judgment of the Court in applying
that verdict, and to the judgment which they pro-
nounced 1n consequence of that verdict. It ig past all
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doubt, therefore, that there was no ground of exception
at the trial. The exception, as my noble and learned
friend has just stated, must have been taken at the
trial before the verdict, either to some ruling of the
Jndge in refusing or in admitting evidence, or to some
direction of the Judge to the jury before they gave
their verdict. That is the ground of exception. After
the verdict has once been given, no ground of exception
exists to that verdict. The ground of objection, there-
fore, is reserved for a future stage of the proceedings,
namely, the judgment of the Court upon that verdict.

Is then this judgment of the Court a matter of
law ?2 I protest that I can see no other description
under which an objection to the judgment ‘can come,
except that of an objection in point of law. The
objection is, that upon a certain verdict, the Court
pronounced a judgment, which upon that verdict it
ought not to have pronounced, and that therefore, in
point of law, the judgment is erroneous. And it is
objected to here upon that ground in point of law.
I have, therefore, no doubt whatever that this 1s a
competent appeal, notwithstanding the objection urged
in the last stage of it in this House.

This brings us then to the only other point, namely,
whether or not the Court rightly applied this verdict,
and gave the judgment repelling the claim of the
Pursuers ? Now, my Lords, I certainly take the same
view of this with my noble and learned friend.

I should in the first place, however, state, that I have
an objection to these proceedings at an earlier stage
than the application of the verdict by the Court ; I mean
to the framing of the issues. I think nothing could be
more inconvenient, and more likely to iead to uncer-
tainty and confusion in the result, than the manner
in which these facts were sent to the jury, by the
framing of these issues, or if the issues were not
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incompetently and inconveniently framed, if their im-
perfection might have been cured at the trial (which
I do not say it might not have been) by the learned
Judge who tried the issues, still nothing could be
more inconvenient, more likely to lead to confusion,
almost more certain to prevent an accurate knowledge
of what the finding of the jury is, than complex:
questions, all sent to a jury at once, without requiring
a separate finding upon the different points.

I have had occasion more than once,in former cases ()

(a¢) See Irving v. Kirkpatrick, 7 Bell, App. Ca. 176, where Lord
Brougham said: “ It is improper to couple together two not
necessarilly connected or even dependent issues. It is highly
improper, 1llogical, and in every respect mischievous to put a
question on two separate matters, to one of whicb an affirmative
answer might be returned, and to the other a negative. It 1is
asking a jury to answer a double question, toone parcel of which
they might say ¢ yea,” and to another ¢ nay,” contrary to everyrule
either of examining a witness or of interrogating a jury. But itisim-
proper on another account, and most essentially, and for paramount
reasons improper, when you consider that you are not asking the
question, as in the case of a witness, of one individual, but of twelve,
six of whom might say that the deed was obtained by fraudulent
misrepresentation, and the other six that it was obtained by frau-
dulent concealment. How then can we say that we have a ver-
dict at all upon such an issue sent to a jury, and such a general
verdict returned ? I do not mean to say that the fault of the issue
might not have been cured by the verdict of the jury. I do not
mean to say that if the jury had returned a verdict in answer to the
compound question separating it into its parts, they might not
have got rid of the evil of its duplicity, for they might have said, if
they had chosen, ¢ we specially find’ so and do. Thenit must have
been unanimous, and that would have taken away all the risk of
there being no verdict at all, which exists in the present case.
They might have said, ¢we find that there was fraudulent misre-
presentation, and that the deed was obtained by that, but we do not
find that there was fraudulent concealment;’ or they might have
said, ¢ there was fraudulent concealment, but we do not say that there
was fraudulent misrepresentation ;> or they might have said, ¢ there
was both fraudulent misrepresentation and fraudulent concealment ;’
or they might have said, ¢ there was neither.” Therefore they might,
by a special finding, have cured the radical defect of the question
put to them, And why, let me ask, did the most able and learned
Judge who tried the cause not give his direction to the jury so to
find 7’
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which have come before your Lordships, to object to A.asoJ.Moraax

this course of proceeding. But it appears now to be
inveterate ; and therefore all that we can do is, when
it occasions, as it has done in the present case, an
erroneous decision, to apply the only remedy that
remains for us to apply, by reversing the erroneous
decision.

Now, what were the issues? Not that the jury
were in the first place to inquire whether Alex-
ander was the heir-at-law, and to answer that ques-
tion, Aye or No, or to answer it, as the affirmative
1ssue was upon him, by saying he has not proved
his case. With my noble and learned friend I will
say, I should mnot upon mere technical grounds
have objected to the verdict, if it had merely
been that he had not proved his case. The onus
probandt was upon him, and therefore I will take
the verdict of Not proven to be a verdict against
the party upon whom the burden of proof lay. I
do not at present object to that; more especially
as I find that it has been a very constant practice,

not only in criminal cases, but also in civil suits, to
find a verdict of Not proven. 1 therefore will
not say a word further upon that; but, supposing
the first question put to the jury had been, “Is
Alexander heir-at-law ?” and they had said, ¢ He
has not proved his case,” the affirmative proof being
on lum, I will take it that that would have been
a sufficient answer to the question, and a sufficient
verdict upon that issue. If, again, a second question
had been put to them, “Is Alexander next of kin ?”
and they had said, “ He has not proved his case,” I
should have said that was a verdict against Alexander,
who had the proof of his being next of kin cast upon
him. o, 1f in answer to the question, “ Is James next
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A-anpJ.MoreaN of kin ?” the jury had said, “ He (the other Pursuer)

Motmens . has not proved his case,” I should have taken that

L""’oﬁ}gﬁg{“""s substantially to be a verdict against James, upon
whom the proof of the affirmative was placed.

But here the second question was, ¢ Is Alexander,
with James, next of kin?’—that is, “ Are Alex-
ander and James together next of kin?’—and upon
that the jury have found that the Pursuers have
not proved their case. And not only so, but upon
both the issues, the issue as to the heir-at-law and
the issue as to the next of kin, upon both taken
together, they have found a general verdict, that the
Pursuers have not proved their case. Now, what
case? There are half-a-dozen cases which may be
considered to have been before them ; and the finding
that these Pursuers have not proved their case may
either mean Alexander is not heir-at-law, but he and
James together are mnext of kin; or it may mean
Alexander is heir-at-law, but he and James together
are not next of kin ; or it may mean Alexander is next
of kin, but not heir-at-law ; or it may mean, James,
separate from Alexander, is next of kin, and Alexander
is neither heir-at-law nor next of kin. And I might
figure two or three other cases before your Lordships,
to every one of which this verdict of Not proven would
be applicable; because the verdict is, that these
Pursuers, Alexander and James, have not proved their
case ; and any one of those several propositions being
negatived, namely, either that Alexander was not
next of kin, or that James was not next of kin,
or that Alexander was not heir-at-law ; any one of
those negatives would have supported this finding,
because, incontestably, upon any one of those pro-
positions being found in the negative, the Pursuers
would not have proved their case, their case being
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the whole taken together; and no mortal can dis-
cover, by looking at the issues and looking at the
verdict, what it was that the jury really meant to
find.

My Lords, I am therefore clearly of opinion that
upon such a verdict, so equivocal and so ambiguous,
the Court ought not in applying it to have pro-
nounced this judgment, namely, a judgment repelling
the claim of these Pursuers.

My noble and learned friend has referred to a case
very analogous, I should say the next thing to iden-
tical, with the present, the case of a verdict given upon
two counts without specifying the one upon which it
was that the jury meant to give it, but a verdict
given upon two, one of which was bad, and might
have been demurred to, but not having been de-
murred to went down to trial with the other, which
was good, and the jury finding a verdict upon both,
without distinguishing the damages upon both, the
case comes before the Court. It is past all doubt
that a venire de novo would have been a matter of
course 1n that case.

My noble and learned friend has referred to a case
reported in 6th Bell’s Appeal Cases (@). In that case
there was this most material difference ; there was a
partial verdict no doubt, that is to say, a verdict
which did not exhaust the case. But still there was a
distinct finding, which was analogous to what would
have been the finding in this case, had the verdict
been “ Alexander has not proved that he is heir-at-
law,” and possibly in that case the verdict here might
have been sufficient—indeed, 1t would have been suf-
ficient—if there had been no finding upon the other
at all, which is the case in Bell, and it would have

(a) p. 402.
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been competent to the Court to have applied the
verdict and given judgment. But that is not the case
here. The wverdict here is that. the whole case
together is not proved, and you cannot tell from
that, what part of the case the jury considered not
proved, and what part they considered proved, be-
cause the failure of proof of any part of the several
propositions which they had before them would have
been sufficient to sustain this verdict, and to make
the verdict that the Pursuers had not proved their
case an intelligible verdict.

I am, therefore, my Lords, clearly of opinion with
my noble and learned friend, that in this case the
judgment cannot stand, that the interlocutor appealed
from must be reversed ; and that the case must be
remitted to the Court below to direct a new trial

The Lord ST. LEONARDS: (a)

My Lords, in this case, which has been fully dis-
cussed at the Bar, there are two questions,—first,
whether 1t was competent for the Appellants to appeal
to this House against the interlocutors complained of;
and, secondly, if the Appeal will lie, whether the ob-
jections to the finding of the jury and to the inter-
locutor thereon can be sustained ?

The first question depends upon the true construc-
tion of the several Acts of Parliament for regulating
jury trials in Scotland, and the proceedings in the
Court of Session in relation thereto. 1 may observe
that all the Acts constitute one law, and are to be
construed as such, although the many alterations in-
troduced by the successive Statutes may somewhat
embarrass us in coming to a safe conclusion as to the
real meaning of the Legislature.

(a) His Lordship’s opinion was in wnting.
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One great object was to prevent improper Appeals
to this House. With this view, the 48th of George
the Third, chapter 151, section 15, prohibited such
Appeals from interlocutory judgments, with certain
exceptions, or from interlocutors or decrees of Lords
Ordinary, which have not been reviewed by the Judges
of the Division to which such Lords Ordinary belong.

The 55th of George the Third, chapter 42, extended
trial by jury to civil causes in Scotland ; and in that
Statute we shall find the principal provisions upon
which the first question depends in some respects
modified by later enactments. After authorizing the
Court of Session to direct issues, it prohibits an
Appeal to this House against any interlocutor granting
or refusing a trial by jury (section 4). It then pro-
hibits an Appeal to this House against any interlocutor
granting or refusing a new trial. But it authorizes
any party dissatisfied with the verdict of a jury on

the trial of issues, to apply to the Court of Session for
a new trial, “on the ground of misdirection of the
Judge, or of the undue admission or rejection of evi-
dence, or of excessive damages, or of 7res mnoviter
veniens ad notitiam, or for any such other cause as is
essential to the justice of the case.”

An ample jurisdiction is therefore provided for the
granting of new trials, although the appellate jurs-
diction of this House is carefully excluded.

The Act then provides that exception may be taken
‘“at the trial of any issue to the opinion and direction

of the Judge, either as to the competency of witnesses,
the admissibility of evidence, or other matter of law
arising at the trial ;" but the Act gives to the party
against whom an interlocutor shall be pronounced on
the matter of the exception power to appeal from
such interlocutor to this House, and directs the Appeal
to be heard within a short time (section 7). But if

371

A.AND J. MORGAN
v

MORRIS AND
« OTHERS.

Lord St.Leonards’
opinion,



372

A.ANDJ. MORGAN
1/

MORRIS AND
OTHERS.

Lord St. Leonards’
opinion.

CASES IN THE HOUSE OF LORDS.

“‘a new trial shall not be applied for, or shall be
refused, or if the exception to the direction of the
Judge shall be disallowed, the verdict shall be final
and conclusive as to the fact or facts found by the
jury, and shall be so taken by the Court of Session in
pronouncing their judgment, and shall not be liable to
be questioned anywhere.” This is the provision of
section 8, with a proviso in section 9, “that in all
cases wherein the Court shall pronounce a judgment
in point of law, as applicable to or arising out of the
finding by the verdict, the party dissatisfied with the
judgment in point of law may bring the same under
revision by appeal” to this House; and this House
in appeals from the Court of Sesslon is authorized to
direct issues (section 19), and it was provided that
reports should be made to Parliament of the issues
directed, and of those tried, but that was afterwards
repealed.

Now, to stop here for a moment. There can be no
appeal to this House against an order granting or
refusing a trial by jury of an issue, nor against an
order granting or refusing a new trial. Neither can
there be any such appeal as to the facts found by a
jury, where a new trial has not been applied for or
has been refused, for in either case the verdict 1s made
final and conclusive as to the facts, and 1s not liable
to be questioned anywhere, and therefore not in this
House. But as to matters of law, the rule 1s other-
wise, for if exception be taken to the ruling of the
Judge in any matter of law, a party may appeal to
this House against an interlocutor pronounced on this
exception. So an appeal to this House will lie where
the Court pronounces a judgment in point of law as
applicable to or arising out of the finding by the ver-
dict. The difference between matters of fact and
matters of law is distinctly marked throughout the
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Act. This Act, by a later Act to which I am about

to refer, was continued in force in all respects, except-
ing so far as the same was thereby altered or repealed
(59 George 3, chapter 35, section 54).

This brings me to the Act of the 59th of George the
Third, chapter 35. I do not refer to the second section,
which was subsequently repealed; but the Lord
Ordinary,by section 3, might order a cause to be
remitted to the Jury Court either with or without
a reservation of the alleged question of law, and his
interlocutor was not to be the subject of appeal to this
House. And by section 15, there can be no such
appeal against any interlocutor of the Divisions, or
the Lords Ordinary or the Judge of the Admiralty
directing a trial by jury; and by sections 16 and 17

where there were general verdicts, the motions for a
new trial were to be made in the Jury Court, and the
order for granting or refusing a new trial was to be
final, and not the subject of appeal to this House,
If the motion for setting aside the verdict were
founded on the miscarriage of the Judge in matter of
law, or on the undue admission or rejection of evidence,
a bill of exceptions might be tendered, to be regulated
by the directions of the 55th of George the Third.
The raotions for a new trial on a special verdict or
special findings were to be made in the Court of
Session as directed by the same Act, and the inter-
locutors pronounced on such motions were to be final,
and not subject to an appeal to this House. By sec-
tion 22, in special verdicts and all cases where the
verdict contains any special findings which may require
the judgment of the Court of Session on the law, the
verdict with the process 1s to be returned to the Court
of Session in order that the Court may pronounce
decree in the cause.

All these provisions are consistent with those to
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which I have referred, in the 55th of George the Third.
And, as I have already observed, the later Act saves
and continues the operation of the 55th of George the
Third, so far as it is not altered or repealed.

These Acts were followed by the 6th of George the
Fourth, chapter 120, for the better regulating the
forms of process. By section 15, the Lord Ordinary
might remit the whole cause to the Jury Court,
or send to it particular issues to ascertain disputed
matters of fact ; and his order, in so far as it thus
remits a cause, is made final. Decrees or orders of the
Court of Session are made final, and not subject to
appeal to this House, unless the petition of appeal is
lodged within a period limited (section 25). By the
33rd section, first, parties may admit the facts, and
the law is to be determined by the Lord Ordinary ,
secondly, the parties may require a question of law
or relevancy to be determined before trial, and the
Judge may remit the question to the Lord Ordinary
for the decision thereof; thirdly, either party may
require such a preliminary question of law or rele-
vancy to be decided, and the Court to decide upon his
claim ; fourthly, when the cause shall be remitted to
the Court of Session for theif opirion on a previous
question of law, the Court of Session shall determine
the same, and the determination of such previous
question of law or relevancy shall not be open to appeal

to this House, * without leave expressly granted, re-
serving the full effect of the objection to the decision
in any appeal to be finally taken.” So that ultimately
the right of appeal to this House is reserved upon ques-
tions of law or relevancy. Some provisions as to
issues are subsequently repealed, but they do not
touch the question which we are called upon to decide.

The 40th section throws farther light upon the in-
tention of the Legislature, although I am not sure that
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I understand the meaning of the concluding clause in
ib. This section provides that the Court of Session,
in reviewing judgments of inferior Courts, proceeding
on proof, shall *distinctly specify in their interlo-
cutor the several facts material to the case which they
find to be established by the proof, and express how
far their judgment proceeds on the matter of fact so
found, or on matter of law, and the several points of
law which they mean to decide, and the judgment
on the cause thus pronounced ” is to be subject to
appeal to this House, “in so far only as the same de-
pends on or is affected by matter of law, but shall in
so far as relates to the facts be held to have the force
and effect of a special verdict of a jury finally and
conclusively fixing the several facts specified in the
interlocutor.” .

It appears to me that this last Act is consistent with
the others, and does not repeal those preyious pro-
visions which, as to appeals to this House, distinguished
between matters of fact and matters of law.

The same distinction appears to me to run through
the later act. The 1st of William the Fourth, chapter
69, which united “jury trial in civil cases with the
ordinary jurisdiction of the Court of Session,” then
followed. It enacts, that ¢ all proceedings for the
correction of errors or injustice alleged to have been
committed in the trial of a cause, and all questions
reserved for decision after trial, and all questions
relating to the application of the verdict,” shall pro-
ceed before the Division to which the cause belongs
(section 7). And it enacts, that all the provisions of
the former Acts then in force, so far as not inconsistent
with the present Act, shall be continued and remain in
force until altered by Parliament (section 16).

The 1st and 2nd Victoria, chapter 118, does not ap-
pear to me to have any bearing upon this case.

B B
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OTHERS. the Queen, chapter 36. It recites the previous Acts,
Lora3t.Leonards’ and the expediency in some respects of altering and
amending some of their provisions and enactments.
It provides for the adjustment of issues in a manner
conformable to the present judicature (section 38).
The Lord Ordinary is empowered to try issues with
the consent of parties without a jury, and in his
interlocutor he 1s to state specifically what he finds in
point of fact (section 46); and it is then enacted
that unless such findings in point of fact by the Lord
Ordinary proceeded on some erroneous view of the
law as to competency of evidence, or otherwise, such
findings in fact shall be final. But either party may
raise on a reclaiming note to the Inner House any
question of law which may be relevantly raised upon
the evidence ; provided that any appeal to this House
against any interlocutor pronounced by the Inner
House, or any such question of law, shall be subject to
the same regulations and entitled to the same privileges
in all respects as appeals against interlocutors or judg-
ments upon bills of exception were then subject and
entitled to (section 47).

We cannot fail to observe that the distinction be-
tween matters of fact and matters of law 1is still pre-
served and enforced, and that the last Act assumes
that the provisions of the former Acts in that respect
remained still operative. Finally, it enacts that the
previous Acts shall be repealed “in so far only as they
may be in any respect inconsistent or at variance with
the provisions of this Act ™ (section 56).

Now, to apply this statute law to the case before the
House. The Morgans claim the property as first
cousins of the deceased. The parties opposed to them
aver that they were not in any way related to the
deceased. The questions to be tried by the jury were,
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first, whether Alexander was the heir of the deceased,
and, secondly, whether Alexander and James were his
next of kin ; the jury found against their claims, and
the Court of Session applying this verdict, repelled the
Pursuers’ claim.

It 1s said that this 1s a decision of the law ; no doubt
every decree or judgment is such; but 1s this a
decision “on a point of law,” as contradistinguished
from “a matter of fact,” which will justify an appeal
to this House ? It is simply a question of fact whether
the Morgans were heir and next of kin, and that was
to be found by the jury. All that the Court could do
was to apply the verdict, that is, to act upon the fact
as found. It was no ¢ point of law,” but it simply put
out of Court parties who did not fill the characters on
which the claim depended.

To hold otherwise would be to repeal the distinction
established by the Statutes between matters of law
and matters of fact; for if this is a matter of law, a
point of law, every interlocutor following a verdict
must equally be so, and there would be no distinction
between matter of law and matter of fact. If the
Legislature had intended what the Appellants contend
for, the Acts of Parliament, instead of drawing a clear
distinction between matters of fact and matters of
law, as regards appeals to this House, would, after pro-
hibiting appeals to this House, as at present, from
interlocutors refusing or directing an original or a
new trial of issues, have proceeded to declare, that
whenever a verdict was applied by an interlocutor,
whether involving matters of fact only or matters of
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law only, or both, an appeal should lie to this House. -

But the contrary is intended and 1s clearly expressed ;

all that this House could now do would be to direct

a new trial, (and I understand my noble and learned

friend to contend that your Lordships should direct a
BB 2
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A.axpJ.MoroaN new frial), and as I shall presently show upon mere
Motnens. . form,for we are altogetheruninformed upon the meritsof
Lordﬁ;;};fg:f"d” the case. The Appellants raise objections of form, but
none of substance, and some of those your Lordships
disposed of immediately after the close of the argument
at the Bar. The Appellants do not allege that the
verdict was contrary to evidence, or that there was a
misdirection of the Judge or the like. "No special
ground of appeal is stated in the petition of appeal,
but in the reasons for themr appeal they ask for new
1ssues and a new trial. Now they themselves prepared
1ssues, which issues were approved of hy the Court, and
by their opponents. These issues were tried, and none
more appropriate could be framed. I do not know
upon what grounds the issues have been objected to
as imperfect. I think the issues were as perfect as
any two issues could be, and perfectly distinct. It is
perfectly wild to talk of finding fault with these issues
as against ths Appellants, for they are the issues of the
Appellants, framed by themselves after deliberation,
and adopted by the Court because they framed them.
And nobody ever found fault with them, and nobody
can at this moment frame issues more pertinent and
proper for the trial of the question between the parties.
I am perfectly at a loss to conceive what the objection
is to the 1issues.

A new trial they cannot seek on appeal, and yet a
new trial, according to what your Lordships decide,
they will have on appeal. They let the time pass in
the Court below for an application for a new trial. If
they had been in time, and had been refused a new
trial, they could not have appealed to this House
against the order; can they be 1n a better position
by not applying for a new trial ?

But all this is settled, as we have seen, by 55th
George the Third. The claimants might, for any cause
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essential to the justice of the case, have applied to the A-axpJ-Morcan

Court of Session for a new trial. I understood my  MORws Ao

noble and learned friend who spoke last expressly to Lorda.if;{,g;r:ards'
admit that they might have applied for a new trial ;
therefore upon that point we are agreed, and so clearly
they might ; no man can doubt it. They might then
at the trial have tendered a bill of exceptions to any
direction of the Judge in matter of law, and then
against any interlocutor pfonounced on the exception
they might have appealed to this House. The Statute,
however, expressly provides that if in this case a new

trial shall not be applied for, the verdict shall be final
and conclusive as to the facts found by the jury, and
shall be so taken by the Court of Session in pronounc-
ing their judgment, and shall not be liable to be
questioned anywhere ; that is the express provision of
the Statute. Of course, therefore, the facts cannot be
questioned here; as the claimants were found not to
be heir and next of kin, the Court of Session were
bound to repel their claim. The order followed of
course ; there was nothing for the Court to decide;
certainly not any point oflaw. If the Court had pro-
nounced judgment in point of law as applicable to or
arising out of the finding by the verdict, then by the
express provision in the statute, the claimants might
have appealed to this House, and of course the facts
found might have raised a question of law to be de-

cided by the Court.
In Cleland v. Weir, which is a considerable au-

thority for the Respondents, it was treated as clear
that as no motion had been made in the Court below
for a new trial the verdict stood, and the facts there
found must be considered as having been established,
and the only point which this House considered open
was, whether the facts found by the verdict of the
jury established in point of law that the party was
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wrongfully in possession of the property. In the
present case an appeal would be an absurdity, for as
the facts are conclusively found, and as the facts con-
stitute the whole case, there is nothing left to argue
upon or to decide. This House must, of course, dis-
mwiss the appeal with costs.

The Appellants relied upon Irvime v. Kirkpatrick,
decided in this House, but it was there distinctly laid
down that this House had not anything to do with
the question as to how the Court thought fit to deal
with the case, first, in ordering the trial, and next, on
the motion for a new trial. We were confined to the
judgment finally pronvunced setting the deeds aside.
There the judgment, acting upon the verdict, did
raise serious questions of law or relevancy. But of
course this House has not permitted an appeal from
interlocutors directing a trial by jury, or granting a
new trial, as appears from the note to Balfour v. Lyle(a).

I do not think that any authority was quoted which
would sustain the Appellants’ case. A satisfactory
explanation was, I think, given at the Bar by the
Dean of Faculty of Gilbraith’s case.

I have hitherto assumed that the finding of the
jury was against the Appellant. But 1t is objected
that it is vague and inoperative, because it finds that
the case of the Pursuers is not proven. I shall pre-
sently consider whether that objection is well founded,
but I will now assume that the verdict is vague and
uncertain. Still, iny.Lords, in my opinion no appeal
to this House lies in this case; for the Appellants’
only possible remedy was a new trial. Clearly they
might have applied for a new trial in the Court below
on this very ground of vagueness and uncertainty,
and so indeed my noble and learned friend who spoke
last expressly stated, for if the verdict was vague and

(a) 2 Shaw & M°L. 12
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uncertain, that was manifestly a ground or cause
essential to the justice of the case, and therefore
sufficient to authorize an application under the Statute
for a new trial; and the parties could not abandon
the right conferred on them by the Statute, and come
to this House, whose jurisdiction in such a case is, as
it appears to me, excluded.

If I am mistaken in all these views, still it remains
to inquire whether the verdict is open to the objec-
tions made to it, and I think that it 1s not. It should
be borne in mind that the Court of Session is a Court
of Law and Equity ; the inquiry in this case before
the jury was to satisfy the mind of the Court, and if
that purpose was accomplished the object was effected.

The process in Scotland was an action of multiple
poinding for the distribution of the estate of John
Morgan, deceased. There were various claimants ; they
were directed to prepare and lodge in process such
issues as they considered proper to try the question.

The issues proposed by Alexander and James
Morgan, which they state in their appeal paper, (which
were originally given in in the name of James Morgan
alone,) were first, whether Alexander was heir to
John Morgan, and, secondly, whether James was
along with Alexander next of kin of John Morgan ?
Of course the original questions must have been
confined to James, then the sole claimant under this

title.
To these issues no objection was raised, and the

record was closed. Alexander, who was supposed to
be dead, then came forward and claimed as elder
brother of James. And as the brothers were agreed
as to their respective rights, instead of Alexander
making a separate claim, so as to render it necessary
to inake a new record, he adopted the proceedings of
James ; and accordingly Alexander and James lodged
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A.axp JMORGAN 5 minute in which their respective claims were set
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oraess.  forth as heir and next of kin. And Alexander
Lordf;g?xards‘ adopted the proceedings of James with that explana-
tion, and James restricted his claim to ome for the
personal estate. This minute was acted upon by the

Lord Ordinary, and the record was finally closed.
The Lord Ordinary postponed the consideration of
the issues until the proceedings for trying the pro-
pinquity of Alexander were further advanced. Alex-
ander and James presented a reclaiming note against
this delay, in which they introduced an expression
which has since led to some difficulty. They prayed
the Court of Session ‘ to adjust the issues and give all
other necessary directions for trying the cause;”
treating their claim, as it really was, as one common

subject. The Inner House accordingly approved of
the issues as then adjusted, and appointed them to be
the issues “ for trying the cause of the said Alexander

b

and James Morgan,” thus adopting the very ex-
pression of those parties. The interlocutor authenti-
cating the issues was headed, ¢ Issues for Alexander
Morgan, &c. and for James Morgan, &ec., Pursuers of
the same.” .

The jury, after a trial of the issues, which lasted
four days, before the Lord Justice Clerk, found that
““ the case for the Pursuers is not proven.” Instead of
applying for a new trial, they allowed the time to
elapse, and then moved the Court to set aside or
discharge the verdict, or to refuse to apply it, or to
arrest judgment. This was simply an attempt to do
indirectly what an Act of Sederunt prevented them
from doing directly; viz., to apply for a new trial
For if the Court set aside or discharged the verdict,
or refused to apply it, or arrested judgment, a new
trial must necessarily have followed. The only object
of the order asked was to render a new trial necessary.
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The Appellants having failed to establish their alleged A-.sxpJ.Moreax
descent during a four days trial, could ask nothing Morris AND
more than a new trial, and, if they could not obtain LordonS]'f;I?ggr.:ards’
that, the order which they actually prayed would, if
granted, have been of no use to them. The Court
applied the verdict, repelled the claim of Alexander
and James, and decerned; and thereupon the present
appeal was presented. .
The main objections to the proceedings were, as I
bave already observed, overruled by your Lordships
at the close of the argument, The Appellants in their
appeal case say, A further point is, what is the mean-
ing, nature, and effect of the verdict ? It was argued
that the verdict was vague and uncertain, as it was
a verdict of “ Non proven,” and not a direct, plain,

answer to the question. In answer to this objection,

it was shown by many cases that even in civil cases
a verdict of “ Non proven” was frequently returned,
and was perfectly understood, and the authorities
sbowed that it is not necessary that the verdictshould
be plain “Yes” or “No,” or finding the negative or
affirmative in the words of the issue.

I have already explained to your Lordships that the
verdict was to inform the conscience of the Court.
They must of course as a Court of Law apply the
verdict. But in granting or refusing a new trial they
have not only to consider the abstract propriety of
granting a new trial, but having the whole case
- before them they are enabled to judge how far a new
trial i1s requisite in order to enable them to decide in
the process which of the claimants are really entitled
to the property.

Now the Judges of the Court, who understand Scotch
better than I pretend to do, entertain no doubt about
the import of the words ¢ not proven.” The Lord
Justice Clerk, who tried the issues, was of opinion that
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A-anpLMoraax the jury did what was quite right, and returned a’
Notisw. . verdict which met the issues, for “ they find the case
Lord gggg{w’d“ for the Pursuers is not proven.” He did not see how
the Court could look at the verdict otherwise than as'

having upset the claim of the Pursuers as made. Obser-

vations were made at the Bar upon the opinion of the

Lord Justice Clerk, which I do not think well founded.

Lord Cockburn thought that in the issues and
verdict they had a distinct question put and answer
given. The jury did not think that the parties were
the next of kin, and they might express the fact in any :
plain language, in any suitable, intelligible language .
they thought proper. Well, they “find the case for
the pursuers not proven.” What better language than
this could have been employed he did not know;
there was no ambiguity whatever; a plain, simple,
suitable, answer was given to a simple question.
The predominating feeling in his mind had been that
of wonder on what principle the Pursuers could.
reasonably resist the application of the verdict.

Lord Murray concurred, and Lord Wood agreed
with Lord Cockburn, that a more appropriate answer
to the issues could not be; indeed so appropriate an
answer he did not see. The only thing in the issues
was the case of the Pursuers, and the jury have found
it not proved. It was as plain a case as could be.

After these opinions 1t 1s not to be expected that
your Lordships should profess to understand the
verdict better than the Scotch Judges, or rather not
to understand it on account of its alleged vagueness
and uncertainty.

But then it was objected that the verdict was bad,
as it was not a distinct finding on each issue, but was
that “the case” for the Pursuers was not proven ; for
it might be that they thought that one issue was not
proved although the other was; and thus the whole
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case would not be proved, although a portion of it
was. Now this objection, in my opinion, is wholly
untenable. One of the learned Judges below thought
that the jury had intended to follow the terms of the
clerk who made up the issue papers, and who used the
expression ‘‘the cause,” and he thought ¢ the case”
a better expression. They no doubt are synonymous,
but, as I have already pointed out, the expression 1is
applicable to the whole claim. The expression “the
cause ” was introduced into the record by the Appel-
lants themselves, and they should not complain of
the jury for using in effect the same terms.

We have still to consider whether this objection 1is
well founded. I am clearly of opinion that it is not.
The issues furnished by the Appellants, and ordered
by the Court, and which the Appellants undertook to
prove in the affirmative, must, I think, be treated as
their case put to the jury just as much as if the issues
had been directed in the English form. The case of the
Appellants was in truth one issue ; although as between
themselves, for the sake of form, it was divided into
two, as between them and their opponents there was
but one question—Did they belong to the pedigree ?
which was denied; they were sons of the same father,
which was not disputed, and they were agreed which
was the elder of the two. If one were entitled as heir,
the two were entitled as the next of kin ; if the two
were entitled as the next of kin, the elder was entitled
as heir. The sole question was, Whether their father
filled the character which they representéd? It was
not a question who might be heir and next of kin
under other circumstances, but, taking their claim to
be as they set it forth on the record and undertook
to prove it, and went to the jury upon it, there was
in substance but one question. If their claim was
made out, they excluded all the other claimants.
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And this of course was the reason why they were
compelled to try their right before any of the other
parties. They themselves, as I have shown, treated
their claims as one. Originally, the record was closed,
as upon the single claim of James as heir and next of
kin; when Alexander was allowed to adopt the pro-
ceedings, the real question to be tried was not varied :
and so the Appellants thought, for they asked and
obtained leave for the immediate trial of the issues in
the cause.

Upon the whole case, my Lords, I think it clear
that the verdict was free from ambiguity. It is not
now a question, which was elaborately, but unneces-
sarily, I think, argued at the Bar, whether the jury
could look beyond the issues; because your Lordships,
like the Court of Session when they applied the ver-
dict, have the whole case before you. It is reduced to
a question of form. Itis not one of substance. 'The
Appellants do not complain of any admission of
improper evidence or the rejection of proper evidence,
or of any misdirection of the Judge, nor do they allege
that they have any further evidence to establish their
claim, or that they now claim in any other character.
The effect of a reversal of the interlocutors would be
to set aside all the proceedings in the Court below,
and, without a shadow of merits, to allow the Appel-
lants to begin again, .or in other words, to permit a
new trial, and indeed my noble and learned friend on
the woolsack has proposed to direct the Court of
Session to order a new trial. This appears to me con-
trary to the express provisions of the Scotch Judicature
Acts, and to be rather an act of legislation than a
judicial determination, and it cannot fail to embarrass
the Scotch Judges in the administration of justice.

I ought, perhaps, to notice the last ground of appeal
which referred to expenses. They do not constitute
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a sufficient ground of appeal, but they appear to be
very large, and they were much increased by the
different classes of Defenders whom the Court allowed
to oppose the Pursuers. This clearly was not necessary,
and I do trust that the Court of Session will in future
cases avoid a practice which is an abuse and tends to
the unnecessary increase of the expenses of litigation.
I must, therefore, necessarily say Not content to the
motion of my noble and learned friend in this case.
I never was more clearly of opinion upon anything In
my life than I am of the propriety of the interlocutors
complained of, and that they ought to be affirmed.

Mr. Solicitor-General : My Lords, before the
question is put, will your Lordships pardon me for a
moment, in suggesting that all that your Lordships
will do will be to reverse the interlocutor applying the
verdict and remit the cause, and that you will not say
anything at all about a new trial ?

The LorD CHANCELLOR : I will state what I propose
to do. The appeal is against seventeen interlocutors.
I do not propose that there shall be any reversal
except upon the two last, the one applying the verdict,
and the other, consequential upon it, directing the
taxation of costs. What I proposeto do would be to
declare that the verdict is uncertain, inasmuch as it
does not show whether the jury thought that the
Pursuers had failed in proving both the issues, or only
one of them, and that there must be a new trial ; and
with this declaration, to reverse the interlocutor of
the 23d of November 1853, and of the 15th of Feb-

ruary 1854, and

Mr. Solicitor-General : My Lord, with great sub-
mission I would suggest to your Lordships that that
would not be the form, because, with regard to direct-
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it, I apprehend that that would not fall within the
province of this House ; but that we should adopt the
course which the House directed in the case of
Marianski, namely, that we should apply to the learned
Judges below to alter the entry of the verdict. That
was very much considered by the House in Mariansk:’s
case. There the late Lord Chancellor, Lord Truro,
said that 1t was a mere mis-entry of the verdict, and
that the course to be followed in such a case was per-
fectly well known, namely, that perceiving the verdict
to be inapplicable to the issue, from its uncertainty
and ambiguity, he referred the case to the Judge who
tried the cause, that a verdict might be entered ac-
cording to the substance of the actual finding. That
case came before your Lordships recently, the present
Lord Chancellor presiding, and that course was fully
approved, and accordingly the House made au order
in conformity with it.

The LorD CHANCELLOR: I do not mean to prejudice
the case, and therefore I will strike out that, and declare
that the verdict 1s uncertain, inasmuch as it does not
ghow whether the jury thought that the Pursuers had
failed in proving both the issues, or only one of them ;
and with this declaration, reverse the interlocutors
of the 23d of November 1853 and the 15th of
February 1854, and remit the case to the Court of

Session.,

The Lord Advocate: With submission, the case
of Marianski has no application at all to this case.
Might I suggest, in the first place, that the Court
should have power to vary the issues? because it is
quite plain that if these parties, the Crocketts, were to
appear, the issues would not be applicable to their
case.
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The LorRD CHANCELLOR : I see nothing wrong in the A:A¥pJMoroax

issues.

The Lord Advocate : What I mean 1s this, that the
Court should have power to vary the issues, to the
effect of enabling us to put in the issue, “one of the
next of kin,” or “among the next of kin.”

The Lord St. LEONARDS : For that you must apply
to the Court below. .

The Lord Advocate : One observation more : 1 would
suggest to your Lordships, that in this case, looking
at the state of the parties, and the fund, the costs
might properly be paid out of the fund, as in the case
of the Watsons.

The Lorp CHANCELLOR : The appeal as to the other
interlocutors will be dismissed.

The Lord Advocate : Your Lordships will reserve to
the Court below to deal with the costs?

Mr. Solicitor-General : That follows as a matter of
course. There is no necessity for that.

The LorD CHANCELLOR: Everything is reversed
since the verdict. .

The Lord BrouGHAM : Consequently the costs given
in the Court below are reversed.

J UDGMENT.

It is declared by the Lords Spiritual and Temporal, in Par-
liament assembled, that the verdict returned by the jury on the
trial of the issuesin the pleadings mentioned is uncertain, inasmuch
as it does not show whether the jury considered that the Pursuers
(Appellants) had failed in proving both the said issues or only in
proving one of them : And it is ordered and adjudged, that the said
interlocutors of the 23d of November 1853, and of the 15th of
February 1854, complained of in the said appeal, be, and the same
are hereby reversed ; and it is further ordered and adjudged, that,
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said petition and appeal be and is hereby dismissed this House.
And it is also further ordered, that with this declaration the cause
be remitted back to the Court of Sessionin Scotland, to do therein
as shall be just and consistent with this declaration and judgment.

JOHNSTON, FARQUHAR, & LEECH.—RICHARDSON,

LocH, & M‘LAURIN.
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