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with a lease containing a provision for breaks. I do not therefore hold, that the common law 
right is excluded by the provisions of this lease, but I rather look upon the provisions of the lease 
as a proof to my mind, that it never was imagined by those who entered into it, that there was 
any such common law right. It appears to me, that these provisions, to a great extent at all 
events, would have been unnecessary. But I believe the provisions to have been introduced, 
because there was no such common law right, and because no one ever supposed that there was 
such a common law right.

I think, under these circumstances, that the interlocutors appealed from ought to be affirmed, 
and the appeal dismissed with costs.

Interlocutors appealedfrom  affirmed\ and appeal dism issed w ith costs.
A ppellant's Agents, Lindsay and Paterson, W .S. ; J .  Dodds, Westminster.—Respondent's 

Agents, Hamilton, Kinnear, and Beatson, W .S. ; Grahames and Wardlaw, Westminster.
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D. C . R .  C. B u c h a n a n , E s q ., R o b e r t  H e n d e r s o n , Coalmaster, Coatbridge, 
and Others, Appellants, v. W i l l i a m  JACKSO N  A n d r e w , Solicitor, Coatbridge, 
Respondent.

Minerals—Reservation—Feu Contract as to Surface—Injury to Surface— Risk—B .y the owner 
in fee  o f land, by feu  contract sold p a rt thereof to P .fo r  building purposes, P . obliging him self 
to build and maintain a house thereon o f a certain style, and B . reserving to him self a ll the 
coal and m inerals tmder the ground feued , with pow er to wi?i and remove the same, and not to 
be liable fo r  any damage that may happen to the said ground , or buildings thereon, by the 
w orking o f the minerals. A t the date o f the feu  contract both parties knew that there was coal - 
below the ground. P . built his house, and afterwards the whole coal was about to be worked 
and carried aw ay, leaving no support.

H e l d  (reversing judgment), That B . was entitled to work and carry o ff a ll the coal, though the 
building o f P . might thereby be destroyed, P . having taken a ll such risk on himself.

S e m b l e , I f  P . 's house were to be destroyed by B .’s w orking o f the mines, P . w ould not be bound to 
rebuild—{P er L o r d  C h a n c e l l o r  and L o r d  C o l o n s a y .)

This was an appeal from a decision of the Second Division. Mr. Andrew was the owner of 
a house in Coatbridge, which he had bought in 1865 from one Porteous, who had built it. The 
feu contract between Porteous and Mr. Buchanan, the superior, contained an obligation on the 
feuar to build and maintain a house of a certain size and style on the piece of ground feued, and 
the superior expressly reserved to himself all the mines, and power to work the minerals under 
the feu. The words in the contract were— “  Reserving always to the said superior the whole 
coal, etc., with full power to work, win, and carry away the same at pleasure. And it is expressly 
agreed, that the said superior shall not be liable for any damage that may happen to the said 
piece of ground or buildings thereon, by or through the working of the coal in or under the same, 
or in the neigbourhood thereof, by long wall Working or otherwise.’*

The lessees of the Drumpelier coalfields were working the mine near the feu of Mr. Andrew, 
and there was a well founded apprehension, that the house would shortly be destroyed by the 
subsidence that would follow when all the coal was worked out, as the lessees were in course of 
doing. Mr. Andrew accordingly applied for an interdict, which he obtained, three of the Judges 
construing the feu contract so as to protect him against the working of the coal within 100 yards 
of his house, while the Lord Justice Clerk dissented, holding, that the feuar had taken the risk of 
subsidence on himself.

The respondents, the lessees of the coal, now appealed.
The L ord  Advocate (Young), the Solicitor General (Jessel), and Trayner, for the appellants.— 

The judgment of the Court below was wrong. By the express language of this feu-contract the 
superior reserved entire right to work the coal and carry it away, and he was not to be liable for 
any damage caused to the building that might be erected on the ground feued. At the date of 
the contract the coal was being worked by stoop and room, that is to say, the whole of the coal, * 
pillars and all, were to be finally worked out and carried away, leaving no support to the surface. 1

1 See previous reports, 9 Macph. 554 : 43 Sc. Jur. 269. S. C. L. R. 2 Sc. Ap. 286; 1 1  
Macph. H. L. 13 ; 45 Sc. Jur. 172.
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The vassal therefore entered into the contract with his eyes open, and must have contemplated 
the contingency which is now impending. There is nothing in the contract to fetter the superior 
in his mode of working the coal, and the mode adopted was a common and proper mode of 
working in such cases. A Court of Law had no business to cut down such a contract into what it 
thought a reasonable or prudent contract, as the parties were themselves the best judges of that. 
The case of Hilton v. L o rd  G ranville, 5 Q. B. 701, which seemed to hold such a contract un­
reasonable and void, has been since overruled by Rowbotham v. W ilson, 6 E. & B. 593 ; Blacket 
v. Bradley, 1 B. & S. 940; Duke o f Buccleuch v. Wakefield, L. R. 4 Engl. Ap. 377. If 
nothing had been said, the owner of the minerals would have been bound to leave support to 
the building—Hufnphries v. Brogden, 12 Q. B. 739. But when the contract expressly provides 
the contrary, this makes all the difference— W illiam s v. Bagnall, 15 Weekly Reporter, 272. 
There is nothing illegal or immoral in a contract, whereby the owner of the surface takes all the 
risk of subsidence from working the mines upon himself, and there is no allegation that the owner 
of the mines has wilfully done injury to the building on the surface.

S ir  R. Baggallay Q.C., and Cotton Q.C., for the respondent.—The judgment of the Court below 
was right. It is not denied, that at common law, if the surface belongs to A. and the mines to
B., then B is bound, in working his mines, to leave sufficient support to A.’s surface. In all 
contracts of this kind it is implied, that the owner of the mines shall so work his mines as not to 
destroy the surface—Caledo7iian R ailw ay Company v. Sprott, 2 Macq. Ap. 449, ante, p. 633. 
Great Western R ail. v. Betinett, L. R. 2 Engl. Ap. 40. And it is proper and competent to 
read all the provisions of this contract as consistent with such general rule. The working of the 
mines must be construed to mean proper working, that is, working so as not to destroy the 
surface. If this construction be not adopted, it would give power to the granter to defeat at any 
moment the whole subject matter of his grant, which is absurd. A reservation cannot be valid, 
if it destroy the subject matter, which it was the object of the contract to secure—Cowles v. Gale, 
L. R. 7 Ch. Ap. 12 ; P er  Cockburn, C. J ., in Popplew ell v. Hodkinsoti, L. R. 4 Exch. 248. In 
the cases cited on the other side there was no obligation on the owner of the surface to keep up 
and maintain a building on the surface as there was here, and it would be monstrous to hold, 
that not only the owner of the mines could cause the house of the respondent to fall, but compel 
him to rebuild it toties quoties. The Court therefore must put the only reasonable construction 
on the various parts of the contract, as had been done by the Court below.

L o r d  C h a n c e l l o r  S e l b o r n e .—My Lords, in this case the pursuer (who is the respondent 
here) is the feuar of certain land at Coatbridge in Scotland, under one of the defenders, (who is 
one of the appellants here), and who is the superior and the owner of the subjacent minerals. 
The Second Division of the Court of Session have pronounced an interlocutor, from which Lord 
Justice Clerk Moncreiff dissented, interdicting the appellant and his lessees from removing or 
working a particular seam of coal, called the Kiltongue seam, under the feued land in question 
at any point or points underlying the surface within 100 yards of any part of the respondent’ s 
dwelling-house, erected upon that ground. The ground, as I understand it, of the interlocutor 
thus pronounced, from which, as I have said, the Lord Justice Clerk dissented, was, that in the 
judgment of the Court any working within the prohibited distance would be dangerous to and 
would probably destroy, a dwelling-house belonging to the pursuer, which, under certain coven­
ants in the feu contract, he had erected upon the land in question; and that the mine owner was 
not at liberty under the terms of the feu contract, or having regard to its proper legal effect, to 
work the mines in any way which would, at least by the operation of causes which could be fore­
seen and guarded against, be likely to produce the effect of letting down or injuring the buildings 
upon the surface of the land.

Now with respect to the law, I apprehend that there is no difference between the law of 
England and law of Scotland in this respect. There is no doubt, that, generally speaking, when 
a man grants the surface of land, retaining the minerals, he is guilty of a tortious act, if he so 
uses his own right to obtain the minerals as to injure the surface or the things upon it, and he 
would be answerable in damages for doing so. And as the act would be wrong, and as he would 
be answerable in damages for it, and as prevention in such a case is a better remedy than any 
damages the Court would be justified in granting, and probably would be called upon to grant, 
an interdict to prevent him from doing so. And if this were an ordinary case of that character, 
assuming that the evidence justified, as I think probably it might be found to justify, the 
particular limits of prohibition, the interdict would undoubtedly be right. But, on the other 
hand, I apprehend it is the clear law of England, and also of Scotland, that when two persons 
meet and contract and settle together the terms of a contract for the purchase, or sale, or letting 
of a property, they are at liberty to enter into such terms as they may think fit, provided always 
of course that they do not agree to do anything contrary to the public law of the land ; and if 
the owner of surface lands, in buying those surface lands from the person who was previously the 
owner of the soil, is willing to take the risk of any injury which may be done and any damage 
which may be sustained by the working of the subjacent minerals, and contracts accordingly, it 
is perfectly lawful for him to do so. Nor, as I apprehend, can any Court hold such a contract
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to be unreasonable, for that would be to make the Court, instead of the parties, the judge of what 
it is reasonable or not for them to do with their own. It is to be presumed, if such a contract is 
made, that the risk is taken into account in settling the terms of the entire bargain between the 
parties. I f  it is considered to be a serious risk, it is to be presumed, that the feuar or the 
purchaser gives less for the surface than he otherwise might have been willing to give. If it is 
not a serious risk, it will not have the same influence upon the price and the terms ; but still it 
is a risk which he contracts to undertake—the whole contract being voluntary and for valuable 
consideration between both the parties, and the person who was previously the owner of the 
entirety of the land being under no antecedent obligation whatever to part with any portion 
which was previously his own, except upon such terms as are mutually agreed upon.

In such a case, therefore, everything depends upon the construction of the contract, and the 
whole question between the parties resolves itself into a pure and simple question of construc­
tion. No doubt upon doubtful words in this or in any other contract there may be grounds for 
saying, that of two open constructions that which is the more consistent with the general scheme 
of the whole instrument, or the more apparently reasonable under all the circumstances of the 
case, is to be preferred. But no views of a conjectural kind as to what is or what is not reason­
able can be admitted, if the construction of the contract is plain and free from any real 
ambiguity.

With respect to the state of the property, as I collect from the evidence of both parties to this 
contract, which we are called upon to construe, all that is material appsars to be this. It was 
in a populous neighbourhood, or, at all events, in a neighbourhood in many parts of which there 
were inhabited dwellings ; and, on the other hand, there were various seams of coal under it, 
of which the two upper seams had been already worked out upon what was described in the 
evidence as the old stoop and room system of working, which seems to be a system of working 
which leaves thin and not very permanent walls to support the surface, the entire coal being 
taken out with the exception only of those thin walls or supports which remain, those supports 
being under possible circumstances liable to decay and to give way without the use of any means 
to remove them, and being still more liable, indeed certain, to fall in and break down, thereby 
letting down the surface, if any seams lying either immediately below or in the neighbourhood 
of them should be to any material extent worked. That was the condition of the two upper 
seams, and there was below them a lower seam called the Kiltongue seam, which may or may 
not have been partially worked before the date of the lease of this particular property, but which 
appears to have been a seam of considerable value and thickness, and which, if it had been at 
that time worked at all, had been worked upon what is called the modern or the improved stoop 
and room system. The nature of that system is this—that more important and solid pillars are 
left as the coal is worked out, but when the coal has been taken out from the excavated spaces 
called rooms, then the mine owner comes back and by degrees works out the whole of the pillars 
which had been left, so that, if no regard is to be paid to the support of the surface above, the 
effect will ultimately be, that the entirety of the coal will be removed.

I may mention that the same effect would be produced, if another known system, called the 
long wall system, were adopted, according to which no supports are left at all in the course of 
the working, except such as may arise from the accidental accumulation of rubbish, in the spaces 
from which coal has been taken out, and which rubbish, at all events under the circumstances of 
the mine, if left, would not be sufficient to prevent an extensive subsidence of sufficient import­
ance to cause the injury which the interdict granted in this case would obviate.

Now, that being the state of the mine under the property, the parties meet together, and the 
owner of the land severs the surface from the mine, and sells it to the pursuer upon the terms 
which are expressed in the feu contract before us.

I will first consider what is the effect of the portion of the feu contract which expressly refers 
to the particular subject, and then, whether there be any legitimate inference, consistent with 
sound principles of construction, to be drawn from any other portion of the contract, so as to 
vary the interpretation which we should otherwise have arrived at.

After the usual terms of “ feu,”  these words follow— “ Reserving always to the said first party, 
and his heirs and successors whomsoever, the whole coal, fossils, fire clay, ironstone, limestone,

* freestone, and all other metals and minerals in the said piece of ground, with full power to work, 
win, and away carry the same at pleasure, as also to remove as much stone and other matter as 
may be necessary for the proper working of the said coal, ironstone, and others, and that free of 
all or any damage which may be thereby occasioned to the said second party and his foresaids.”

I pause there, for a moment, and will consider, first, what the effect of those words by them­
selves might be, if the last clause which I have read—“ and that free of all or any damage which 
may be thereby occasioned to the said second party and his foresaids” —had not been contained 
in the instrument. Without those words it would have been a mere reservation of the minerals, 
with full power to work, win, and away carry the same at pleasure, and also to remove as much 
stone and other matter as might be necessary for the proper working of the minerals. The 
effect of such a reservation, standing alone, according to the law of both countries, would have
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been this — the whole property in the mineral strata would have been reserved to, and 
would have remained in, the previous owner, and he would have had an unlimited power of 
dealing with that as his own in the way of working, but he would have been subject to the 
general restriction which every owner of property is under, expressed in the maxim, S ic  utere tuo ut 
alienum non laedas. When one man’s property stands in such a position to another man’s that 
by certain modes of using it he might destroy the property of the other, his own rightful use 
over his own property is limited by the obligation which he is under not to destroy the property 
of his neighbour. Therefore, although he would have been at liberty to take away, if he could 
do so without injuring his neighbour, everything reserved to him, yet he was not at liberty in 
taking it away to injure his neighbour. Consequently, the interdict which has been granted 
would have been right and proper had the matter rested there.

But then come in the words, “  and that free of all or any damage which may be thereby 
occasioned to the said second party and his foresaids.”  Now, those words, even if they had 
stood alone, might, perhaps, have made a very important difference in the case, because your 
Lordships will see, that the only thing which had been reserved was the whole minerals—the 
power to work was the power to work the same, that is, the whole minerals ; and when it is 
superadded, that that may be done “  free of all or any damage which may be thereby occasioned,” 
—these words being put in for some purpose—it is very difficult to understand what they can 
mean, except this, that to the full extent of that which is reserved the working may take place, 
though it occasions damage, and that he is not to be responsible for damage.

However, it is not necessary to dwell further upon that clause, standing alone, because the 
parties appear to have been anxious to make their meaning more clear than it would have been 
had the contract rested there ; and they go on to state their express intention in these words— 
“ It is expressly agreed, that the said first party and his foresaids shall not be liable for any 
damage that may happen to the said piece of ground, buildings thereon, or existing hereafter 
thereon, by or through the working of the coal, fire-clay, ironstone, freestone, or other metals or 
minerals in or under the same, or in the neighbourhood thereof, by long wall workings or other­
wise, or (another kind of damage) which may arise from or through the setting or crushing of 
any coal waste, or other excavation presently existing or which may exist hereafter, within or in 
the neighbourhood of the ground hereby disponed, through the said first party or his foresaids 
working or draining the said metals or minerals, or others, as aforesaid.”  Your Lordships will 
see, that this express agreement to exclude claims for damages is not confined to some particular 
description of damage, but that it extends to any damage—the words being, “  and shall not be 
liable for any damage.”

And, secondly, it particularly takes notice of the buildings, and of the liability of those buildings 
to damages through the workings ; and it says, that the superior shall not be liable for any 
damage which may happen to any buildings then upon the property, or afterwards to be there. 
The importance of that reference to buildings will be seen presently, when we come to refer to 
the latter part of the deed, which relates to that particular subject. Thirdly, it takes notice of 
the modes of working by which such damage may happen, and puts foremost “ long wall 
workings,”—which is a remarkable thing, because that was not the mode of working actually in 
use, or which ever had been in use there, and it was a mode of working which would completely 
extract, if it were followed, the whole of the coal without leaving any supports whatever, except, 
as I have said, such limited supports as might arise by rubbish left in the mine, and which, 
according to the evidence relating to this mine, would have been clearly insufficient to prevent 
damage by subsidence.

1 ought further to remark, that it notices the two kinds of damage,—the one a direct kind of 
damage, by the working of the seams remaining to be worked ; and the other—what 1 may 
describe as indirect damage—by the subsiding of the wastes in the two seams already worked, 
in consequence of those excavations. It deals with the damage arising from the loss of collateral 
support, occasioned by workings in the neighbourhood, as well as with the damage arising from 
the loss of support, occasioned by workings immediately under the surface in question. Can 
anything possibly be more clear, than that the intention of the parties on both sides was, that the * 
landlord was to have the unrestrained right of taking out the whole and every part of the 
reserved minerals, the whole risk of any damage being undertaken under the contract by the 
feuar ?

It has been suggested, that the exclusion of damage may not exclude the right to an interdict. 
But I apprehend, that a right to an interdict is founded only upon this, that the act is already 
ascertained to be injurious and wrongful. Every act which is injurious and wrongful is an act 
for which there must be a liability to damage : and it is only, therefore, because it is such an 
act as would carry with it a liability to damage, that the better remedy of interdict can be 
applied. The moment the damage is renounced it becomes a damnum sine in juria , and to a 
damnum sine injuria  neither interdict nor action for damages applies. Therefore, it appears to 
me to be as clear as possible, upon the application of any ordinary principles of construction to 
this clause, that the intention of the parties was, upon the one side, to renounce, and on the other,
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to save themselves from any liability whatever to damage that might occur from getting out the 
entire of the minerals. ;

But it is said that this construction may be limited by assuming a proper mode of working, and 
to that, if the word “  proper”  is rightly understood, I entirely agree ; and I observe that no 
controversy is raised upon that subject in the appellant’ s printed papers. The landlord in 
entering into this contract only contracts for power to work and get the coal, and to be exonerated 
from any damage which may arise through the working of the coal. The very words “  proper 
working,” occur incidentally in one place, although not in the principal clauses of this part of the 
contract; but that only means, that if he does that which is not needful or proper to the getting 
of the coal, and if the act so done—not being needful or proper for the gettingof the coal—leads 
to the subsidence of the surface, it is an act not within the scope or intention of this contract, and, 
therefore, the landlord is not protected by this clause in such a case. To let down the surface is 
not the thing which he contracts for—he contracts for power to work his reserved coal, and he is 
not to be answerable for damage by subsidence arising in that way. Wanton, reckless, or 
improper working, therefore, is a thing which is not in the view of either of the parties. I f  this 
working, which is prohibited by the interlocutor, were wanton, reckless, or improper, doubtless 
there is nothing here which would prevent its being interdicted. But is it so ?

The question is, what is the meaning of “ proper working”  for the purpose of the application 
of that principle ? I apprehend such working as is right and proper for the purpose of getting 
out the minerals in the ordinary and proper course of mineral working—such a mode of working 
as would be proper between a landlord and a mineral tenant if the landlord had let the mine to 
the mineral tenant with an express declaration, that he was not to be answerable for any surface 
damage in a case in which there were no buildings, and the whole surface was also let to the 
mineral tenant himself. The word “ proper”  so used has reference only to the subterraneous 
working—the mineral working—it has nothing whatever to do with the maintenance of the surface. 
The obligation to maintain the surface is independent of the right of working where it exists ; 
and however proper the mode of working might be, if it let the surface down—and that was a 
thing which the mineral owner was not at liberty to do—the mineral owner would be answerable 
in damages for so doing. Of course there is a very intelligible sense of the term “ proper work­
ing,”  which refers, where it exists, to the upholding of the surface, but that, I apprehend, is not 
the sense in which it could be introduced into a contract which expressly stipulates, that the 
mineral owner shall be exonerated from damage arising either to the surface or to the buildings 
upon it.

So far I have to observe, that the construction which I am advising your Lordships to place 
upon this contract is exactly the same as that placed by L o r d  H a t h e r l e y , when Vice Chan­
cellor, upon a contract in this respect precisely similar in its substance, in the case of W illiam s 
v. Bagnal. His Lordship there had to deal with arguments very similar to those which have 
been suggested in this case ; and when it was said, that you could possibly suggest some descrip­
tion of damage which might be provided against, short of subsidence by ordinary workings, he 
said that that was not consistent with the language of the contract, which said that the party was 
not to be liable for any damage. He said, also, with regard to the suggestion of working so as 
to uphold the surface, that to introduce such a limitation would simply be to defeat the whole 
object of those stipulations. And I cannot but observe, that the suggestion which has been made 
—that this may be limited to such damage as, through causes incapable of being reasonably 
foreseen or provided against, might happen to the surface or to the buildings thereon, either from 
the working or from the subsidence of other excavations, whatever care might be taken to keep 
up the surface and to work the minerals so as to maintain the surface, and, notwithstanding that 
the parties proceeded in view of that obligation to work in that manner—that suggestion really 
appears most unreasonable, for, in the first place, the parties, if that had been their meaning, 
might have expressed it, and would have expressed it, in appropriate terms, utterly unlike the 
terms which we find here. The very suggestion of such a limitation also suggests the manner 
in which it could have been and ought to have been expressed, if it was intended. But, 
secondly, the thing is so remote and so improbable— it so reduces the stipulations practically 
to a mere nullity as to make it quite unreasonable to suppose that that can be what the parties 
meant.

Then, I say, if we rest on this portion of the contract, there really is no ambiguity and no 
uncertainty. The feuar has deliberately taken upon himself this risk, and this interdict imposes 
upon the landlord an obligation which it was the express object of the contract to relieve him 
from.

I assume in the respondent’s favour that the effect of the interdict is not to take away the 
whole right of working any part of the reserved minerals. The evidence is a little obscure upon 
that subject, but still it has been contended, and perhaps rightly, that after the date of this feu 
contract some portions of the coal were removed by the old stoop and room system, leaving the 
stoops standing; and the whole question is now as to the right of taking those stoops away. 
Taking that to be so, of course the argument would reduce the entire reservation of all these
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powers to an absolute nullity. But in all other respects the view which I have submitted to your ' 
Lordships as to the effect of the contract remains the same.

But then, it is said, that cannot be the meaning of the contract, because we find in the later 
portions of it, what did not exist in the case of W illiam s v. Bagnal, or in any other case, namely, 
an express stipulation, that the feuar is to build a dwelling house or a building of a certain descrip­
tion and value, to be worth three times the feu duty, which is £ $  a year, and to maintain and 
keep that house in repair upon the property, the building being erected according to a plan rather 
elaborately defined, the whole of that stipulation being an onerous and obligatory stipulation so 
far as relates to the feuar. It is said—How can it be possible that you can construe this contract 
so as at once to impose upon the feuar the obligation of putting a building upon this land, and 
maintaining it there, and at the same time so as to say, that he is not to receive compensation, 
or is not to have a right to any damage, if the superior proceeds to do in the course of his mineral 
working that which will destroy that building, and which may afterwards, on its being reinstated, 
destroy it more than once ? To those who have not before them the materials upon which these 
parties determined for themselves what it was for their mutual interests to agree to, it may seem 
that this was perhaps an improvident contract. But what I am at a loss to understand is, when 
the feuar does contract to build and repair—whatever may be supposed to be the legal effect of 
that obligation to repair (that may be a question)—how that fact can alter the construction of the 
previous words, which expressly relate to the right of the mineral owner to work the minerals, 
and contain an express stipulation, that he shall be exonerated from all liability for damage arising 
from subsidence to any building, that may hereafter be erected upon the property, in consequence 
of such working. One thing is quite plain, that although the feuar agreed with the superior to 
erect buildings, both parties did contemplate that the buildings so erected might be damaged or 
destroyed by the mining operations of the superior, in respect of which he was not to be respon­
sible, and for which he was not to make compensation. Buildings being expressly in contem­
plation, it seems to me, that that is quite enough, whether it be that he contracts to build them 
himself, or whether it be, that he is at liberty to do it by contracting with another party. In 
W illiam s v. Bagnal it is clear, that the land was sold as building land, and that buildings were 
in contemplation—they were buildings, I think, of rather a more valuable kind than those which 
are in view here—namely, ironworks and machinery. But in that case the Vice Chancellor did 
not think that that circumstance prevented the parties from being capable of contracting, that the 
whole risk of any damage by subsidence should be with the owner of the buildings, whatever 
were his obligations in respect of them, and that the mineral owner should have as free and 
unfettered a right to work out the whole of his minerals without being liable for any damage 
whatever, as he would have had, if he had not granted the surface to any other person.

This, then, is the agreement which the parties have made, and in the latter portion of it there 
is not a single word which has a legitimate bearing upon the construction of the words which 
are to be found in the earlier clause which I have referred to ; and, therefore, the interdict which 
has been granted is in truth an interdict relieving the feuar from his contract, without any action 
of reduction, or any cause that I can perceive why he should be so relieved. Therefore, the 
motion that I shall make to the House is, that these interlocutors be reversed, and that the 
appellant be assoilzied from the conclusions of the action.

L o r d  C h e l m s f o r d .—My Lords, the question upon this appeal turns entirely upon the con­
struction of the feu contract, by which a piece of ground, of which the respondent is now the 
proprietor, was feued by Mr. Buchanan with a reservation of the minerals within it.

Mr. Buchanan is the proprietor of the estate of Drumpelier, and of the coal and minerals 
therein. In 1847 he let the coal under part of the lands to Mr. Wilson of Dundy van, by whom, 
and afterwards by his testamentary trustees, it was worked; and at the expiration of this lease 
the coal remaining unworked was let to the appellants, Henderson and Dimmack.

The lease binds the tenants to work the coal in a regular, systematic, and proper manner. 
The piece of ground of which the respondent is the owner, lies within the coalfield in the lands 
of Drumpelier.

Before the date of the feu contract in 1859 a new mode of conducting the mining operations, 
called stoop and room, had been introduced. The former method of stoop and room was to 
leave permanent pillars ; but under the modern system the coal is completely excavated and 
removed ; the mode of working being to leave large pillars in the forward working from the 
place where the operations begin, and then to work back and remove all the pillars which had 
been previously left standing.

The evidence shews, that at the time of the feu contract Wilson’s trustees had been working 
forward on the modern stoop and room system, leaving stoops or pillars for backworking. They 
had taken out some of the stoops which they had thus left, and Henderson and Dimmack, when 
they succeeded, proceeded to remove the remaining stoops, beginningat the place where Wilson’s 
trustees left off. There can be no doubt that, although the workings had not arrived at the piece 
of ground of the respondent, they had approached sufficiently near to occasion damage to the 
house which had been built upon it. The respondent thereupon petitioned the Sheriff for an
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interdict to restrain Mr, Buchanan and his tenants, Henderson and Dimmack, from working and 
removing the coal so far as the same might be necessary to be left unwrought for the safety and 
support of his ground and buildings. The case was advocated to the Court of Session by the 
present appellants, and after proceedings before the Lord Ordinary, he by his interlocutor inter­
dicted the advocators from removing or working the coal at any point within ioo yards of any 
part of the respondent’ s piece of ground. The judgment was reclaimed to the Court of Session ; 
and the Judges adhered to the interlocutor, subject to the alteration, that they limited the inter­
dict to working the coal within ioo yards of the respondent’s dwelling house instead of to within 
100 yards of the piece of ground.

The question upon appeal from these interlocutors turns (as I have already said) on the 
construction of the feu contract between Mr. Buchanan and Porteous, and more especially upon 
the clause of reservation of the minerals contained in it. By the feu contract, which is dated in 
March 1859, Mr. Buchanan sold and disponed to James Porteous and his heirs a piece of ground 
containing 1 rood 18 poles and 2 yards, and thereby the feuar bound and obliged himself to build 
a dwelling house which should yield a rent equal to triple of the feu duty (being £5), and to 
maintain and uphold the building in a proper and sufficient state of repair, so as always to yield 
such yearly rent, and of an equally good style of architecture, in all time thereafter. Very minute 
provisions are made in the feu contract as to the character and description of the house to be 
built, and the feuar is thereby bound to bear one half of the expense of keeping up and maintaining 
streets to be formed at the expense of the superior, ten feet of which streets were included in the 
contents of the ground feued ; and the feuar also bound himself to make and keep in repair a 
footpath, and to contribute to the expense of the main sewers. The reservation of the minerals 
is in the most general and comprehensive terms. They have been read by my noble and learned 
friend, and therefore I will not trouble your Lordships by reading them again.

It is admitted, that if the reservation is to be construed according to the ordinary meaning of 
language, there can be no restraint upon the right of the mineral proprietor to remove every 
particle of the coal under the piece of ground feued, though the inevitable consequence must be 
the total destruction of the respondent’ s dwelling house. But it is contended by the respondent, 
that the object of the feu contract being to have a dwelling house of a particular description built 
and maintained, the generality of the words of the reservation is to be restrained by reference to 
this object, and that the only proper working of the coal must be intended to be such as shall 
consist with an upholding of the surface and building.

This construction is maintained by the Judges who decided the case in the respondent’ s favour, 
on the assumption, that the feuar would never have entered into a contract obliging him to build 
and maintain a house, which at any time might be destroyed by the exercise of rights belonging 
to the person who imposed the obligation upon him. Lord Cowan puts this very strongly. He 
says—“  Suppose it had been in express words stated, that the superior and his mineral tenants 
were to have full power at their pleasure to put the pursuer’ s property into this certain peril, and 
it were asked whether the feuar would have entertained such an unreasonable and disastrous 
proposal ? He certainly never would.” But, with great submission, this appears to me to be 
determining what has been done by a conjecture of what was likely to have been done. And, 
then, in even stronger language, Lord Cowan says—“ It appears to me, that to enable the 
advocators to maintain their construction, the clause behoved to have in express terms provided, 
that the feuar was to submit to have his property destroyed without redress, should the superior 
or his mineral tenants resort to the modern system of stoop and room working.”  It is difficult to 
see in what more precise language the feuar could have submitted to this contingency than by 
agreeing to a reservation by which the whole of the coal is reserved to the proprietor, with full 
power to work, win, and away carry the same (/. e. the whole of the coal) at pleasure, it being 
expressly agreed, that he shall not be liable for any damage that may happen to the piece of 
ground and buildings thereon by or through such working. Lord Cowan, in the passage which 
I have read, seems to consider, that the destruction of the property will be the necessary 
consequence of resorting (as he calls it) to the modern system of stoop and room working. But 
this system seems to have superseded the former one (of course in cases only where there was 
no obligation to uphold the surface) at the time of the feu contract. Porteous, when he became 
the owner of the piece of ground, and the respondent at the date of the disposition from him, 
must be taken to have made themselves acquainted with the nature of the underground operations, 
and to have entered into their contracts with reference to them, and the modern system of stoop 
and room working was not resorted to after the feu contract, but was the mode of working in use 
at the time by Wilson and Wilson’s trustees, and was continued by Henderson and Dimmack 
when they succeeded as the mineral tenants.

It cannot, then, be said that this, which was the ordinary mode, was not a proper mode of 
working, supposing the proprietor of the minerals had a right to get the whole of the coal, and 
was not bound to leave a support to the surface. Of course he must be liable for any damage 
whichmay happen to the surface from unskilful or negligent working, but I am at a loss to



2 0 4 0 REPORTS OF SCOTCH APPEALS.
understand how working in the ordinary way upon an established system can be properly 
characterized (as it is by Lord Benholme) as “  a reckless mode of working.”

Lord Benholme puts the propriety of the interdict upon a ground which it appears to me, with 
great respect, cannot be supported. He supposes the mineral proprietor to say, “  You must 
not look for any reparation in the shape of damages. I f  you were to attempt any such thing, 
the absolute clause in your feu contract would put you out of Court, and that is the reason why 
you shall not be allowed to protect yourself by interdict from the doing of the deed, against the 
consequences of which you have no redress against me.” And then his Lordship goes on— 
“  Prevention is ever preferable to cure. But prevention becomes absolutely indispensable when 
the threatened injury admits of no redress.” What is this but to say to the person asking for 
the interdict, “  You have weakly and foolishly entered into an agreement^whereby you have given 
to another person the liberty to do you damage without being answerable for it. We will interpose 
to protect you from the consequences of your folly by preventing that being done which you have 
agreed that the other party to the agreement shall have the right to do.”  This would be, if not 
to make a new contract, at least to annul the provisions of the existing one.

Lord Neaves, following Lord Benholme’ s view, held that if it is plain and demonstrable, that 
the consequence of the mode of working would be a destruction of the surface, that would not be 
proper working. And he adds, that he cannot presume such to have been intended without words 
far more explicit than are contained in the clause of reservation. He even doubts whether a 
clause of this kind explicitly made could be enforced. No doubt of this nature, however, was 
expressed in the course of the argument. On the contrary, I put the case, to the learned counsel 
for the respondent, of land feued with an obligation to build a house and keep it in repair, with 
a reservation to the superior of the power to remove the house at anytime if it interfered with the 
exercise of rights which he possessed. And he admitted that such an agreement would be per­
fectly valid. Indeed to deny this would be to adopt the dicium  of Lord Denman in Hilton v. Lord  
G ranville, which was frequently doubted, and at last has been distinctly overruled.

Sir Richard Baggallay, in his clear and able argument, did not rely upon the improbability of 
the respondent having entered into a contract which left his property at the mercy of the mineral 
proprietor, nor deny that the words of the reservation, taken by themselves, would be sufficient 
to give the mineral proprietor the right to remove the whole of the coal from under the piece of 
ground belonging to the respondent, but he contended, that the clause must be read in connection 
with, if not in subordination to, the object of the feu contract which was to provide for the 
building and keeping up a house on the ground fued. And therefore he insisted, that the words 
“  the proper working of the coal”  contained in the reservation, must be construed with reference 
to this primary object of the contract. He endeavoured to shew, that Wilson’s trustees had worked 
so as to leave pillars as a support to the surface ; and he therefore contended, that if Henderson 
and Dimmack were removing these pillars they were not pursuing a proper mode of working.

But the operations of Wilson’s trustees were not such as that described. On the contrary, it 
is proved, that they were getting the coal on the modem stoop and room system, and accordingly 
in their forward working they had left large pillars; but they had commenced in working back 
to remove some of these pillars when their lease came to an end, and Henderson and Dimmack 
succeeded them. Mention is made of a pillar of coal of larger size than usual left under a house 
called Dr. Wilson’s feu—what was the reason that particular house was to be saved is not stated, 
nor whether the support to it was to remain permanently. But there is no evidence of any 
intentional protection given to any other house. And when a witness said, “ We leave masses of 
coal to protect any important building, but if it is a trifling house we let it down,”  he is speaking 
of cases in which there is the surface to be attended to as well as the coal.

If the respondent is right in saying, that under the reservation the working of the coal must be 
carried on with reference to the security of the building, then the mineral tenants must not come 
within ioo yards of the dwelling house, which the witnesses say would be a reasonable distance 
to keep off to ensure absolute safety. So that the mineral tenants would be deprived of a quantity 
of coal beyond the limits of the rod of ground feued to the respondent. In this view it is not an 
inaccurate description of the argument of the respondent given by the Lord Advocate, that the 
protection to be afforded to him is to prevent the mineral proprietor working to within such a 
distance of the respondent’s house as a skilled person would say he ought not to come.

The whole argument of the respondent is involved in the asserted restriction of the generality 
of the words of the reservation in order to render it subservient to the obligation to the feuar to 
build and maintain the dwelling house. But this mode of dealing with the reservation seems to 
be adopted, although not avowedly, on account of the assumed impossibility of any person 
entering into a contract which it is taken for granted is a highly imprudent one. But this is 
resorting to conjecture instead of resting upon construction. For how can it properly be assumed 
that there is imprudence in the contract ? It may have suited Porteous’s purpose to become the 
owner of the piece of ground upon the agreed terms ; or, assuming that his entering into such a 
contract was an act of imprudence, is that any reason why full effect should not be given to it ? 
There is no ambiguity in the reservation ; it plainly and clearly reserves to the mineral proprietor
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the whole of the coal within the piece of ground feued, and empowers him to work it without 
being liable for any damage which may happen to the ground or building thereon through such 
working Why should this plain, unambiguous language be construed to mean—You shall not 
take away the whole of the coal, but only so much of it as you can get without damaging the 
ground and building.

It is the safest and best mode of construction, upon all occasions, to give the words free from 
ambiguity their plain and ordinary meaning; and, following this course, it appears to me, that 
the reservation gives to the mineral proprietor the power to work the mines in the proper and 
accustomed mode of working, and to remove the whole of the coal without leaving any support 
to the surface, and without being answerable for any damage which may be thereby occasioned 
to the ground and dwelling house of the respondent, except such as may occur through unskilful 
or negligent working.

It is unnecessary to advert to the cases of Rowbotham  v. W ilson, and W akefield v. The Duke 
o f Buccleuch, as authorities upon this occasion ; because, as the learned counsel for the respondent 
observed, they are distinguishable from the present case, inasmuch as in neither of them was 
there any burden laid upon the owner of the surface. But the case of W illiam s v. B agn al 
approaches very nearly to this, because, although there was in that case no obligation on the 
plaintiff, the purchaser, to build, yet it appears from the report, that the grant was made to him 
for building purposes. The reservation of the minerals, with the power of working them without 
being answerable for any damage, was as large as in the present case. And the lessee of the 
minerals having by his workings caused a subsidence of the land, the purchaser sought to restrain 
his further working, on the ground that a grant of the surface included by implication of law 
everything necessary for its support, and that a man could not derogate from his own grant. But 
the Vice Chancellor held, that the implication of law was swept away by the express terms of the 
contract, which were plain, clear, and simple ; and dismissed the bill with costs.

I cannot better conclude my opinion of this case than in the words of the Lord Justice Clerk 
—“  I look on these obligations to the mineral owner as part of the consideration for the feu, and 
I can see no reason for permitting the feuar, while he retains the benefit, to repudiate the con­
ditions of his right.”

I think the interlocutors appealed from ought to be reversed.
L o r d  C o l o n s a y .— My Lords, I cannot say that this case is free from difficulty, looking to the 

difference of opinion which has existed upon it in the Court below. I think there has been in 
some degree a misapplication of a very well known doctrine, namely, the general obligation upon 
a mineral owner to leave vertical and lateral support for the surface, even where that is not 
expressly stipulated for. It is an implied obligation. That point was very fully put and with 
very good illustrations by L o r d  C r a n w o r t h  in the case of The Caledonian R ailw ay Company 
v. Sprot. His Lordship there pointed out, that the construction of such a clause might be materially 
affected, and in many cases would be materially affected, by the nature of the ground, and the 
particular purpose for which the surface was granted away. In applying the last part of his 
Lordship’ s observations to this case I think too much effect has been given to the obligation to 
erect buildings and to maintain them, because in doing so that observation, and the effect of 
it, have been applied, not merely to a case in which there was a simple reservation of minerals, 
and the right to work them, but also to a case in which there were express stipulations providing 
for events which were expected, or were in the contemplation of the parties as possible, if not 
probable, at the time when the feu was granted.

Now I think that this reservation clause, or, I should say, the stipulation as to the right of 
working the minerals, is of a kind that is not common. It is a peculiar stipulation, and one 
especially applicable to the condition of these mineral fields at the time that the feu contract was 
entered into. We know from the evidence in the case, that at that time the seams which existed 
above the one now under consideration had been wrought out for a considerable time. I think 
t.here were three—the Pyot Shaw seam, the Main seam, and the Splint seam. Those seams had 
been worked in the ordinary stoop and room manner, that is to say, stoops or pillars had been 
left in order to support the roofs. But this new seam, which was going to be worked when Mr. 
Wilson took the contract to work it, had not previously been worked, and at the time when Mr. 
Porteous came to take his feu Mr. Wilson had been in possession of that seam for a considerable 
number of years. I think that Wilson’s lease was in 1846, and that Porteous’s feu was in 1859.

We have it in evidence, that the working by Wilson and Wilson’ s trustees in that seam was a 
working by the new or modern system of leaving large pillars of coal in going forward, and taking 
them out in return. That is evidenced by the fact, that the pillars which remained were of that 
class and size which were adapted for that kind of working, and by the further fact, that Wilson’s 
trustees had commenced to remove the pillars on their return. It might not have been well 
ascertained or known, what was to be the consequence to the wastes above of this mode of work­
ing below. It was a comparatively new mode, but it was a mode recognized, and it was a mode 
in use in this particular seam at the time when Porteous took his feu. And, accordingly, we find 
in the clause of reservation that very matter expressly provided for, namely, the wastes above
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being affected and brought down by the working by the new mode in the seam. There would ' 
be no danger of their coming down except by the ordinary action of crumbling, or by the action 
of water, if there was any, which there does not seem to have been to any extent—but by the 
working below it was possible that the wastes might be brought down. Accordingly, in the feu 
which Mr. Porteous took in 1859, there is not merely a reservation of minerals—not simply a 
right to work without being liable for damage—but an express provision with reference to any 
evil which might result from the giving way of the pillars above, in consequence of the workings 
which might take place under Mr. Wilson’ s lease.

It appears that the danger which was contemplated as possible has arisen. The fact has 
occurred, that crushings have taken place in consequence of this mode of working below, and it 
is by reason of that, that the damage has occurred of which the respondent complains, and which 
has extended itself to other houses in the neighbourhood— I think to the houses of persons of the 
names of Martin and M‘ Lachlan. It is plain to me, that under this clause of reservation the 
parties protected themselves against that very and precise result which is now the subject of 
complaint on the part of the pursuers ; and although I think that if there had been no such 
express reservation of the right to work without damage—if it had been merely a right to 
work the minerals, as occurred in the case of The Caledonian R ailw ay Company v. Sprot. there 
would have been a clear ground for requiring this party to leave a proper support ; yet where 
there is a stipulation such as we have here, introduced plainly on purpose to protect the mineral 
owner or his tenants from any consequences which might result either to buildings erected upon 
the surface, or to the surface itself, devoted to other purposes, by subsidence, I think it is 
impossible to deny effect to that clause ; and I cannot see how effect can be given to that clause 
without rejecting the pleas of the respondent.

I see that it is said in the Lord Ordinary’ s judgment, that it would be absurd (I think that is the 
expression) to suppose that it could have been in the contemplation of the parties, that there was 
to be an obligation to rebuild, and an obligation to maintain houses—the feu being taken for the 
purpose of building—if it was to be in the power of the mineral owner to do that which would 
destroy the buildings. He says, that there may have been some other injuries (“ destroy’ * is the 
word used there) for which the mineral owner would not be liable and against which he has pro­
tected himself. But his Lordship does not illustrate this, and I do not think that a greater or 
smaller amount of injury to the buildings would affect the principle of the case.

The ground upon which the majority ofthe Court below proceeded was a very broad one, namely, 
that the workings were not proper workings, and that they could not be proper workings, because 
they produced the result that is complained of. I venture to think, that that is a mode of reason­
ing in a circle. If the fact that they produced the injury is enough to determine the character 
of the workings as to whether they are proper workings or not, there is no effect given to this 
clause at all, and there is no occasion for going further into any examination of this contract. 
But I think that those words—“  proper working,”  have reference, in the first place, mainly, to 
the mineral owner. I think they are inserted principally for his sake, as between him and his 
tenant. But, also, I can conceive that there may be some very irregular proceedings which would 
be unnecessary for taking out the coal, and which would go further than merely taking out the 
coal, and cause injury of another kind, for which there would be no excuse under a reservation 
of the right to get the coal. But I do not see that there is any allegation here that the modern 
mode of working by stoop and room has not been pursued with all propriety by these tenants as 
far as the mode of working is concerned.

It is said, further, that it is impossible to suppose, that the feuar would have taken the feu if 
the landlord or the mineral owner was to have the power to do what he purposes doing here. 
Now, we do not know all the circumstances under which the feu was granted. We do not know 
what was in the contemplation of Mr. Porteous. Mr. Porteous was probably not a good engineer, 
and he may have been under the belief that no working at that depth would affect the surface 
above ; or, he may have been of opinion that it would not be carried to an extent which would 
affect the surface. At all events he did not protect himself; but, on the contrary, the landlord 
protected himself against any consequences resulting from the working of the whole of the coal.
If  Mr. Porteous was under any misapprehension of that kind, or, if he thought that the risk was 
so small that it was worth his while, for a feu duty of £ 5  a-year, to have a house there until some 
unfortunate result should come at some distant period of time, I can easily comprehend it. He 
soon got rid of the matter, and then came his successor. Mr. Porteous only had it for a short 
space of time. At all events, we cannot go into this question. We cannot tell the motives which 
influenced the parties—they had their own views of their interests, and they bargained freely.

I cannot concur in the view of one learned Judge in the Court below, that because the superior 
has protected himself against the claim for damages for working, therefore it is the more neces­
sary to grant an interdict against his doing so. It does not appear to me, that that is the right 
view of the case. 1 think the very stipulation of not being liable for damages contemplates the 
power of working so as to occasion injury, otherwise there was no use in making such a stipulation. 
Upon the whole, although I see that there is a strong ground for holding in a case where the
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stipulation is not so clear as it is here, that the feu being made for the purpose of building, with 
an obligation to maintain buildings upon the property feued, the working must be consistent with 
that purpose, I do not see in a case like this, where the stipulation is express, that it is possible 
to get over it. I may say as to the obligation to rebuild, which seems to have been in the view 
of both parties, that I am not disposed to express any opinion upon the point. I am not quite 
prepared to say, that the obligation to rebuild in a contract of this kind could be enforceable. 
That is not a question which it is necessary for us to decide, and I give no opinion upon it.

I therefore concur in the judgment.
Interlocutors reversed.
The following was the order :—
i% That the appellants be assoilzied from the conclusions of the action, with expenses in the 

Court of Session and the Sheriff Court; and that the expenses ordered to be paid by the Court 
below be repaid to them.”

Appellants' Agents, Dewar and Deas, W .S. ; Grahames and Wardlaw, Westminster.— 
Respondent's Agents, J. and R. D. Ross, W .S .; W. Robertson, Westminster.

MAY 16, 1873.

W ILLIA M  N. W a t s o n  &  Co., Merchants, Calcutta, and Mandatory, Appellants, 
v. R o b e r t  S h a n k l a n d , Merchant, Greenock, and Others, Respondents.

Ship— Charter Party—Freight—Advance by Charterer—Loss of Ship— W. chartered a ship to 
proceed to Calcutta and load, and then proceed to a port in the United Kingdom , the charter 
party containing this clause: “  Sufficient cash fo r  ship's ordinary disbursements to be advanced 
the master against fre ig h t, subject to interest, insurance, and z \p e r  cent, commission.” W. at 
Calcutta advanced to the master £ 4 4 1 , but d id  not insure the ship, and she was totally lost during  
the voyage.

H e l d  (affirming judgment), That the charter party im plied, that IV. was to secure his advances 
by insurance, and as he fa ile d  to insure, he was not entitled to repayment by the owners o f the 
sum he advancedI

This was an appeal from a decision of the First Division of the Court of Session, assisted by 
three Judges of the Second Division. An action was raised in the Sheriff Court of Renfrew by 
the appellants, the charterers of a ship, for ^596 for advances, commission, interest, etc., due 
by the respondents, the owners. The ship “ Janet Cowan,”  of Greenock, belonged to Mr. 
Shankland and others. When it was at Bombay a charter party was made between the master 
and Messrs. Ralli, who afterwards transferred it to the appellants and pursuers. By this contract 
the ship was to proceed to Calcutta, and there load and carry the cargo to a port in the United 
Kingdom. The clause regulating the payment of freight was as follows :— “ The freight to be 
paid on unloading and right delivery of the cargo in cash, two months from the ship’s report 
inwards at the Custom House, or under discount at the rate of 5 per cent, at freighter’s option.”  

And it was also stipulated—“ Sufficient cash for ship’ s ordinary disbursements to be advanced 
the master against freight, subject to interest, insurance, and 2-J per cent, commission, and the 
master to endorse the amount so advanced upon his bills of lading.”

While the ship was preparing for her voyage from Calcutta, the charterers made advances to 
the master for ship’s disbursements, which, with commission and interest, amounted to ^596. 
The ship was lost in the course of the voyage. The charterers sought to recover back the above 
sum, and the defence was, that the cash advanced was not intended as a loan, but was a prepay­
ment of freight,and could not be recovered back. The Sheriff of Renfrew, reversing the Sheriff 
substitute’s decision, held, that the pursuers were entitled to recover the advance and commission. 
The First Division, by a majority, reversed the Sheriff’s judgment, and held, that the plaintiffs 
were not entitled to repetition, on the ground, that they had contracted to secure themselves by 
insurance, which they had failed to do. The charterers now appealed against that decision.

B u tt'Q.C., and White, for the appellants.—The judgment of the Court below was wrong. It 
was admitted by the Judges, that by the law of Scotland a sum advanced by way of prepayment 
of freight was repayable in the event of the ship being lost. This was also the law of England, 1

1 See previous report ioMacph. 142 ; 44 Sc. Jur. 87. S. C. L. R. 2 Sc. Ap. 304 : n  Macph. 
H. L . 51 : 45 Sc. Jur. 179.


