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HOUSE OF LORDS.
Monday, July 25, 1910.

(Before the Lord Chancellor (Loreburn),
Lords Ashbourne, Macnaghten, James
of Hereford, Dunedin, and Mersey.)

WHITEMAN v. SADLER.

(ON APPEAL FROM THE COURT OF APPEAL
IN ENGLAND.)

Loan — Moneylender — Registered Name —
Usual Trade Name—Improper Registra-
tion —Validity of Contract of Loan—
Moneylenders Act 1900 (63 and 64 Vict. c.
51), sec. 2 (1).

The Moneylenders Act 1900, sec. 2,
sub-sec. 1, provides that a moneylender
(a) shall register himself ‘‘under his
own or usual trade name, and in no
other name,” (b) shall carry on business
“in his registered name and in no
other name,” and (¢) ‘‘shall not enter
intoany agreement . . . otherwise than
in his registered name.” Penalties,
enforceable by criminal procedure, are
provided for any breach of the section.

firm of two persons registered
themselves as moneylenders under the
novel and assumed name of ¢ C. & Co.,”
which had not been used by them
before registration. One of them was
also registered and carried on business
as an individual moneylender under
another assumed name. A borrower
from the firm sought to have his con-
tract of loan declared void as in contra-
vention of the statute,

Held (1) that the registration of the
novel assumed name and the separate
business in a different name were in
breach of the Act, but (2) that the con-
tract, being entered into under the
name actually registered, was not ren-
dered void.

A person borrowed money from a firm

of moneylenders. The facts relating to

the registered name of the firm are fully
stated supra in rubric and in the delivered
judgwents. The borrower sought to have
the loan declared void in reliance upon the
alleged breach of the statutory provisions
relating to registration. Judgment in his
favour, reversing that of BrRAY, J., was pro-
nounced by the Court of Appeal (VAUGHAN

WiILLIAMS, FLETCHER MOULTON, and FAR-

WELL, L.JJ.). The moneylenders appealed.
Their Lordships gave considered judg-

ment as follows :—

LorDp CHANCELLOR (LOREBURN)—I had
purposed to express my views of this case
in detail, considering the differences of
opinion which have emerged both in this

ouse and in the courts below. But
having had an opportunity of seeing in
print the opinions of Lord Macnaghten
and Lord Dunedin I find myself in accord
with, and will simply adopt, their con-
clusions. Lord Ashbourne, who is unable
to be present to-day, has also expressed his
concurrence.

LoRD MACNAGHTEN—The action which
has given rise to this appeal was brought
against Arthur George Whiteman and
Walter Elphick Whiteman, trading in
partnership as moneylenders under the
registered name of “Cobb & Co.,” by a
person who had obtained from them a loan
repayable with interest by instalments,
and secured by a registered bill of sale.
Default was made in payment of one of the
prescribed instalments, and thereupon the
moneylenders seized the goods comprised
in the bill of sale. The writ in the action
was issued on the Tth March 1909. It
claimed damages for trespass and wrong-
ful seizure and an injunction. On the Tth
April following an order was made in
chambers giving the debtor liberty to pay
within a week (under protest and without
prejudice to his contention that the bill of
sale was invalid and that he was entitled
to damages) the amount claimed by the
defendants for principal, interest, and
costs, and directing that thereupon the
defendants should enter up satisfaction and
the action should proceed as to damages
only. In the meantime an injunction,
which had originally been granted ex
parte, was continued. Under this order
the defendants were paid the sum of £187,
13s., and satisfaction was entered on the
registered copy of the bill of sale. The
statement of claim was then delivered, and
the action proceeded in due course. The
plaintiff’s case on the pleadings was that
the defendants were not entitled to rely on
their alleged security, because the transac-
tion which resulted in the bill of sale took
place, as he suggested, elsewhere than at
the registered address of the defendants,
and in the alternative because the bill of
sale was, as he alleged, procured by mis-
representation. But when the action was
in the list for trial, on an application by
the defendants for postponement, an order
was made by arrangement to the effect
that the statement of claim should be
treated as amended by the addition of an
allegation that the bill of sale was void by
reason of the provisions of the Money-
lenders Act 1900, and a claim for repay-
ment of the money paid under the order of
the 7th April 1909. The action came on for
trial before Bray, J., without a jury, His
Lordshif held that the charge of misrepre-
sentation was not proved, and he decided
in favour of the defendants all the ques-
tions of law which in his view were neces-
sary for the decision of the case, so the
action was dismissed with costs. Onappeal
the decision of Bray, J., was reversed, and
judgment was entered for the plaintiff for
£187, 18s., the sum paid under the order of
the 7th April 1909. Three questions were
argued at the Bar, They were the only
material questions determined by the Court
of Appeal. Bray, J., had dealt with two
of them, but in his view of the case the
third question did not call for decision.
Now it was admitted that the name “ Cobb
and Co..” in which the defendants were
registered, was assumed for the purpose of
registration. It was a designation under
which the defendants had never traded
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before. It was also admitted that when
the defendants applied for registration in
the name of “Cobb & Co.” the defendant
Arthur George Whiteman was already on
the register as “Cox & Co.” In these
circumstances the first question turned on
the provision contained in sec. 1 (2) (a) of
the Moneylenders Act 1900, which enacts
that a moneylender, as defined by the Act,
““ghall register himself . . . in his own or
usual trade name and in no other name.”
Bray, J., held that the language of this
enactment was ambiguous, and that the
expression ‘‘usual trade name” was capable
of being construed as the trade name under
which the moneylender proposed to carry
on business, and in the present case he
thought that this was the true construc-
tion. The Court of Appeal, on the other
hand, held that a name assumed for the
first time for the purpose of registration
could not be described as the moneylender’s
usual trade name. I agree with the Court
of Appeal. The proposition seems to me
too clear for argument. A disguise which
a man assumes for the purpose of conceal-
ing his identity cannot, I think, properly
be described as his usual attire at the time,
even though he means to wear it in future
as long as it serves his purpose. It was
argued, indeed, that if the natural or
primary meaning of the expression were
adopted it would lead to many difficulties.
It would be impossible, for instance, to buy
the goodwill of a moneylender’s business
and carry on the old trade under the old
name. Considering the pains which money-
lenders take to hide their identity, it may
well be that the Legislature did not deem
the reputation of a successful moneylender
a desirable possession, or a valuable busi-
ness asset or goodwill in any proper sense
of the term. That would seem to have
been the view of the framers of the Act.
At any rate, by prohibiting the use of any
“description” in connection with the
registered name (sec. 2 (1) (b), they have
prevented moneylenders from resorting to
the usual method of preserving continuity
in business. Then reference was made to
the case of ‘““firms” which are recognised
by the Act in sec. 3. It is not the practice,
it was said, to indicate the names of
individual partners in the title or style
of a firm. It may be inconvenient to
do so if the partners are numerous,
but certainly it is not impossible, or
indeed very unusual. The Aect, I think,
requires it to be done. Publicity is the very
object of the Act and its chief weapon.
After all this requirement cannot be
specially inconvenient in the case of money-
lenders. They mostly hunt in couples, not
in packs. The second question depends
on the provision which I have already
cited, and on the prohibition in section 2,
sub-section 2, which imposes a penalty on
amoneylendercarrying on business ‘‘other-
wise than in his registered name or in
more than one name.” With the utmost
respect for the opinion of Bray, J.,it seems
to me that the Court of Appeal was per-
fectly right in holding that a man who,
under different names, carries on one busi-

ness as an individual and another as a
member of a partnership firm does carry
on business in more than one name. So
far I think there is no difficulty. The
solution of the third question is not so
easy. What is the consequence of hold-
ing that the registration on which the
defendants rely is not in accordance with
the requirements of the Act? Sub-section
2 (1) (c) provides that a moneylender **shall
not enter into any agreement in the course
of his business as a moneylender with
respect to the advance and repayment of
money, or take any security for money in
the course of his business as a moneylender,
otherwise than in his registered name.”
Farwell, I.J., from whom the other mem-
bers of the Court did not differ, held that
if the registered name was placed on the
register in contravention of the Act there
was ‘““no name registered at all within
the Act.” He held, moreover, that even if
that were not so, the contention on the
part of the moneylenders would not be
correct, on the principle ¢ that a contract
which is expressly forbidden and made
criminal by Act of Parliament can give
no cause of action to a party thereto who
seeks to enforce it.” His Lordship observed
that he saw ‘““no practical difference be-
tween carrying on the moneylending busi-
pess in more than one name in violation
of 2(1) (a), or at an address other than his
registered address under (b), and entering
into agreements under (¢).” If and so far
as any moneylending is done in breach
of those sub-sections, ‘“‘such moneylend-
ing,” he observes, ‘‘is forbidden by the Act
and made criminal, and can therefore form
no ground for a civil action by the money-
lender.,” No one questions the principle
to which Farwell, L.J., refers. The appli-
cation of the principle, however, in any
particular case must depend on the provi-
sions of the Act of Parliament under
consideration and the circumstances of
that case. I must confess that I have
felt considerable difficulty in coming to a
conclusion on this point, but on the whoele
I am of opinion that the bill of sale taken
in the registered name of the money-
lenders is not void, although the name was,
I think, improperly registered. I think
that the true view of the Act is this: The
Act requires a moneylender, as defined by
the Act, to register himself as a money-
lenderin accordance with regulations under
the Act, at an office provided for the pur-
pose by the Commissioners of Inland
Revenue. That is section 2 (1) (a). By
section 3 (1) the Cowmissioners are to
*make regulations respecting the registra-
tion of moneylenders . . . the form of the
register, and the particulars to be entered
therein.” A.moneylender registered under
these regulations is to carry on the
moneylending business in his registered
name and in no other name. That is
section 2 (1) (b). He is not to enter into
any agreement in the course of his business
otherwise than in his registered name.
That is section 2 (1) (¢). It would be a
strong thing to hold that a person whose
name has been placed on the register by
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the officers of a public department, in
conformity with regulations purporting to
be issued under the authority of Parlia-
ment, becomes liable to fine and imprison-
ment, and the absolute loss of all his
contracts, not for trading without registra-
tion, but for trading in a registered name
registered, I admit, wrongly, but registered
by the authorised exponents of the require-
ments of the Act and the statutory
custodians of the register. If, in violation
of the plain words of the Act a money-
lender traides without being registered at
all, or being registered trades in another
name, he is very promptly left to the mercy
of anyone who chooses to attack him, and
his contracts are rightly avoided. But if
he is registered by the Commissioners and
registered improperly, the fault does not
lie with him alone. The Commissioners
are at least equally to blame, It was said
that a moneylender registers himself; the
Commissioners have to accept the entry
proposed if it is not in contravention of
their published regulations. Ido not think
that this is what the Act meant. The
Commissioners have important duties cast
upon them. In a great measure the execu-
tion of the Act is placed in their hands.
Their regulations ought to be clear and
explicit, and the forms of application for
registration issued by them ought not to
afford room for evasion. By a wise fore-
sight, or a fortunate chance, the Act has
not left persons who may be misled or not
guided aright by the directions issued b
the Commissioners entirely unprotected.
In the case of an alleged infringement of
sub-section 1 (a), the sub-section with
which the Commissioners are mainly con-
cerned, no prosecution can be instituted
except with the consent of the law officers.
No such provision is made with regard to
(b) or (¢). This seems to me to show that
what the Act meant to strike at in (c) was
the case of a person actually registered by
the Commissioners contracting otherwise
than in his registered name, and that so
long as his name remains on the register
his contracts in that name are not to be
held void or his action in making contracts
in that name punishable by fine and
imprisonment. I venture to hope that
the Commissioners of Inland Revenue
will issue regulations which may be a guide
to persons proposing to register, and not
an occasion for stumbling, and that they
will repair the error which they have com-
mitted by removing, on proper notice,
names wrongly registered, and taking care
in future that, so far as in them lies, the
requirements of the Act shall be complied
with. In this way and by these means the
Act, it may be hoped, will regain power
and at the same time command respect.
As administered by the Board of Inland
Revenue it loses half its virtue. As con-
strued by the Court of Appeal it leads to
a result which one of the learned Judges of
that Court describes as ‘immoral and
demoralising.” I think that the action
should be dismissed with costs.

LorD DUNEDIN—The appellants in this
case, W. E. Whiteman and A. G. Whiteman,
were on the 12th August 1908 registered as
the firm of Cobb & Co. under the Money-
lenders Act 1900. In November 1908 they
lent a sum of £250 to the respondent upon
the security of a bill of sale upon the furni-
ture and effects in his premises at No. 68
Croxted Road, West Dulwich. The terms
of repayment were that the loan was to be
repaid by six monthly instalments with
40 per cent. interest on the sum outstand-
ing. Default having been made in pay-
ment of an instalment on the 28th March
1909, the appellants took possession under
the bill of sale. The present action is one
for damages for trespass and illegal seizure,
and also at first contained an injun ction
to restrain the appellants from selling or
otherwise dealing with the goods. The
action was originally based on averments
that the transaction was induced by fraud,
and upon an objection to the bill of sale;
but these averments have been disposed
of adversely to the respondent and have
passed out of the case. In the progress of
the case, however, the respondent paid
the appellants the principal and interest
due on the debt, and satisfaction was
entered up of the bill of sale; he agreed on
the damages as at 40s., and he introduced
the further pleas that the contract was
void, and consequently the bill of sale
invalid, because, first, the appellants had
been registered in a name which at the
time of registration was neither their own
name nor their usual trade name; and,
secondly, because one of the appellants,
A. G. Whiteman, was at the date of the
registration already registered as an in-
dividual under the name of Cox & Co.
These are the pleas which have been in-
sisted on before your Lordships’ House.
Bray, J., held that they were bad ; and, so
holding, he had not to consider what would
have been the effect on the contract had
they been good. The Court of Appeal
took the opposite view ; and, holding that
the pleas were good, further held that the
effect was to invalidate the contract
entirely, and accordingly they ordered
repayment of the sum of £185, 18s., and

ayment of the 40s. agreed on as damages.

he question raised by the pleas may be
shortly expressed thus—Is it permissible
under the Moneylenders Act, first, to
register a trade name which has not de
facto been used before the registration;
and secondly, is it permissible for a person
to register as an individual and also sepa-
rately in respect of another business as a
member of a firm? On both these ques-
tions I agree with the conclusions reached
by the Court of Appeal. Sec. 2, sub-sec.
1 (a), provides that ‘‘a moneylender shall
register himself in accordance with regula-
tions under this Act ... under his own
or usual trade name, and in no other
name.” And sec. 2, sub-sec. 2, imposes a
penalty on every moneylender who fails
to register himself as required, or carries
on business otherwise than in his regis-
tered name, or in more than one name.
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It seems to me clear that the object of the
Act is to provide—first, for the identifica-
tion of persons carrying on business as
moneylenders, and secondly, to prevent
one man from carrying on various busi-
nesses under a series of aliases. If that is
so, it follows clearly that registration of
any person, whether as an individual or
as & member of a firm, exhausts, so to
speak, that person’s capacity of registra-
tion; for if it were not so, and if he, being
actually registered as an individual, were
allowed again to register as member of a
partnership, he would be truly carrying
on the business of moneylender under
more names than one. It only remains to
consider what that one name is to be. His
own name presents no difficulty. The only
alternative is his usual trade name. I
think that some force must be given to
the word ““usual,” and that it connotes a
name which at the time of registration is
known by means of use. It would apply
either to going businesses at the time of
the Act or to the case of ordinary com-
mercial businesses being turned into
moneylending businesses. It was argued
that this view would not fit the case of
companies and firms, both of which, as is
evident from sec. 3, are within the purview
of the Act. As to companies there seems
to be no difficulty. A company to apply
must have been already incorporated; and
its corporate name seems to me just as
truly its own name as the name of any
individual which becomes his at birth. As
regards firms, it certainly leads to the eon-
clusion that a new firm would have to
register in a name which specified the
names of all the partners; but in view of
the obvious desire for publicity I do not
think that this is a result from which we
need shrink., I am therefore of opinion
that when the appellants applied for regis-
tration as Cobb & Co. their demand ought
to have been refused on two grounds—
first, that the name of Cobb & Co., never
up to that time having been used as a
firm name of the appellants, was not their
‘“usual trade name,” and secondly, that
A. G. Whiteman being at that moment
registered as a moneylender could not be
again registered. The question, however,
remains—What is the effect of this; and,
in particular, does it avoid the contract
entered into between the appellants and
the respondent? The question was rather
assumed against the appellants than argued
by the learned Judges of the Court of
Appeal, except Farwell, L.J., who rests
his judgment on the cases of Victorian
Daylesford Syndicate, Limited v. Dott,
[1905] 2 Ch. 624, and Bonnard v. Dott, [1906]
1 Ch. 740, of which cases he looks on the
present as a legitimate extension. The
principle, he says, is that a contract which
is expressly forbidden and made criminal
by Act of Parliament can give no cause of
action to a party who seeks to enforce it.
To the principle, as stated, I do not think
that any exception can be taken, except
that it might indeed be amplified by the
insertion of the words ‘“or impliedly”
after ‘“‘expressly.” But there always

remains the question whether the contract
is expressly or impliedly forbidden by Act
of Parliament. This is not always an easy
question. It is simple enough when a
oertain contract is prohibited.  But what
of the cases in which nothing is said about
the contract as such, but certain duties or
prohibitions are imposed on certain classes
of persons? Are the contracts made by
such persons who have failed in their
duties or contravened their prohibitions
impliedly prohibited, and therefore made
illegal by Act of Parliament? There is a
good deal of authority on such matters,
but I do not know that the question
has been really advanced since the judg-
ment of Park, B., in Cope v. Rowlands
(2 M. & W. 149) and that of Tindal, C.J.,
in Fergusson v. Norman (5 Bing. N.C.
76). Cope v. Rowlands was a case of a
broker suing for his brokerage charges,
he not being licensed by the Mayor and
Alderman of the City of London pur-
suant to 6 Anne, c¢. 16, By section 4 of
that Act it was provided that all brokers
who shall act as brokers, shall from time
to time be admitted by the Court of Mayor
and Aldermen,with a provisowhichimposed
a fine on anyone who acted without being
admitted. Parke, B., states the question
thus—*It is perfectly settled that where
the contract which the plaintiff seeks to
enforce, be it express or implied, is expressly
or by implication forbidden by the common
or statute law, no court will lend its assist-
ance to give it effect. It is equally clear
that a contract is void if prohibited by
statute, though thestatuteinflicts a penalty
only, because such a penalty implies a
prohibition. Anditmaysafelybelaid down,
notwithstanding some dicta apparently to
the contrary, that if the contract be
rendered illegal it can make no difference
in point of law whether the statute which
makes it so has in view the protection of
the revenue or any other object. The sole
question is whether the statute means
to prohibit the contract.” He goes on to
cite some cases where the statute had been
held not to strike at the contract, and then,
in the case in question, comes to the con-
clusion that the statute, although directly
silent on the point, did mean to prohibit
any plying of the trade of broker by a non-
admitted person. In Fergisson v. Norman
the question was raised under the Pawn-
brokers Act, and Tindal, C.J., adopts and
approves of Cope v. Rowlands. But he
goes on_to point out an important distine-
tion. He says—* A distinction may easily
be drawn as to those duties imposed on
the pawnbroker which are entirely col-
lateral to the individual contract; and it
would be too much to say, because he had
not observed the enactment of the statute
in such matters that therefore the con-
tract made by him should be void. Suppose
an instance in which his name was required
to be put up over the door, and some
mistake had been made. ‘A penalty is
given for not putting up the name, but it
would not follow that contracts entered
into by an individual, whose name had
been incorrectly spelled, would be there-
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fore void.” Otherillustrations will readily
occur of the extreme consequences which
would ensue from pushing the matter to its
extreme logical conclusion, namely, that
if once a statutory prohibition is contra-
vened all contracts of the contravener in
the course of the business to which the
statute refers are void. Take, for example,
the Coal Mines Regulation Act. Could it
be seriously argued that if it could be
discovered that a mine owner had contra-
vened one of the numerous and minute
requirements of the Act he was thereby
disabled from receiving from his customers
the price of coals which he had sold to
them? The upshot of the matter seems to
me to be that each statute must be judged
of by itself. Now in the present statute
we find a direct prohibition as to contracts
in section 2, sub-section 1 (¢)—‘ A money-
lender shall not enter into any agreement
in the course of his business as a money-
lender with respect to the advance and
repayment of money, or take any security
for money in the course of his business as
a moneylender, otherwise than in his
registered name.” It seems to me that
this express enactment shuts the door to
further implication. FExpressio unius est
exclusio alterius, 1 come, therefore, to
the conclusion that the contract here
was only void if it was struck at by
the prohibition sec. 2, sub.-sec. 1 (¢}, Was
it so struck at? It issaid that because we
hold the registration to have been an
improper registration therefore it was no
registration. I do not think so. I think
that ‘“‘registered name” means de facto
registered name, and that it would be
contrary to all justice to penalise the
appellants for what was really a mistake
of the Inland Revenue. The appellants
had a registered name, and I think that
the statute only sought to prohibit deal-
ings in a name which was not registered
at all. I entirely agree with the judgments
in Victorian Daylesford Syndicate, Limited
v. Dott, and Bonnard v. Dott, but 1 do not
think that they cover this case. I am
therefore of opinion that the appeal should
be allowed, and the order of Bray, J.,
restored. I think it not out of place to
say that it seems to me that this result
is in accordance with ordinary justice,
although I agree that if the statute had

rovided otherwise we should have been
Bound to enforce its provisions. The judg-
ment of the Court of Appeal entitled the
respondent to keep money which was never
his. The effect would have been far-reach-
ing, for no one need have repaid a money-
lender who had, in accordance with the
undoubted practice allowed by the Inland
Revenue, registered under a firm name
when such firm had not existed before
registration. The Inland Revenue autho-
rities after this judgment will have to
change their practice, for I agree that
the power of issuing regulations under
sec. 3 cannot be allowed to override the
statutory requirements, as we have inter-
preted them, of sec. 2. And lastly, while
the appellants and others will not have
the contracts which they have entered into

bona fide in their registered names declared
void, they still are and will be liable to have
such contracts remodelled if they have been
harsh and unconscionable, under the very
ample and drastic powers of sec. 1. I need
scarcely add that the view which I take of
the case precludes the necessity of con-
sidering the special point as to paying back
the money raised on the form of the order
made in this particular case.

LorD MERSEY—The question in this case
is whether the Moneylenders Act 1900 pro-
hibits the contract made by the appellants.
It is said that it does, because the contract
was made in breach of three of its provi-
sions. The three provisions are to be found
in sec. 2 of the Act, sub-sec. 1, clauses (a),
(), and (c¢). Clause (a) requires that a
moneylender shall register himself in
accordance with regulations under the
Act at an office provided for the purpose
by the Commissioners of Inland Revenue,
uader his own or usual trade name, and in
no other name; clause (b) requires that he
shall carry on the moneylending business
in his registered name, and in no other
name, and under no other description ; and
clause (c) directs that he shall not enter
into any agreement with respect to the
advance and repayment of money, or take
any security for money, otherwise than in
his registered name, The facts, so far as
they are material, are as follows—The
appellants, who are moneylenders carry-
ing on business under the style of *Cobb
& Co.,” made a loan of £250 to the respon-
dent on the 28th November 1908, and took
as security a bill of sale on the respondent’s
furniture. The bill of sale contained the
terms on which the money was lent, and was
clearly an agreement with respect to the
advance and repayment of money within
the meaning of clause (¢). The money was
to be repaid by instalments. The respon-
dent made default in payment of one of the
instalments, and thereupon the appellants,
under the powers contained in the bill of
sale, took possession of the furniture. The
respondent then issued a writ claiming an
injunction against the appellants, and also
damages for trespass. In the first instance
this claim was based on allegations which
had nothing to do with the Moneylenders
Act 1900, and turned out to have no founda-
tion. But later on in the action the
respondent shifted his ground and alleged
that the bill of sale was void by reason of
breaches of one or more of the provisions
of the Moneylenders Act 1900. The action
was then tried by Bray, J., who found that
the appellants had not committed any of
the alleged breaches, and gave judgment
for the appellants. The respondent then
went to the Court of Appeal, and that
Court reversed—Bray, J., holding, as 1
understand, that the appellants had com-
mitted all the three alleged breaches, and
that therefore the contract in the bill of
sale was void. It is from this judgment
that the present appeal is brought. I

ropose to take the last of the three
Ereaches first. That breach, it is said,
consists of the appellants’ taking the bill of



718

The Scottish Law Reporter—Vol. XL VI

Whiteman v, Sadler,
July 25, 1910,

sale otherwise than in their registered
name, contrary to the provisions of clause
(¢)- The facts relating to this part of the
case are that the bill of sale was taken in
the name of ** Arthur George Whiteman
and Walter Elphick Whiteman” (the names
of the appellants) ““trading in co-partner-
ship as Cobb & Co.” This was a perfectly
accurate description of the appellants, but
it is said that it was not their “ registered”
name, and that in fact they had no regis-
tered name at all. It is therefore necessary
to see what the Act of Parliament requires®
as to registration, and then toinquire what
the appellants did by way of complying
with those requirements. Sec. 2. sub-sec.
1 (@), requires that a moneylender shall
‘“‘register himself as a moneylender in
accordance with regulations under this
Act, at an office provided for the purpose
by the Commissioners of Inland Revenue,
under his own or usual trade name and in
no other name”; and sub-sec. 2 of sec. 2
enacts that if he fails to do so he shall be
liable on conviction under the Summary
Jurisdiction Acts to a fine not exceeding
£100 and possibly to imprisonment. But
by sub-sec. 3 it is provided that no prosecu-
tion in respect of the omission to register
as required shall be instituted except with
the consent of the Attorney-General. Sec.
3 of the Act provides that ‘‘the Commis-
sioners of Inland Revenue, subject to the
approval of the Treasury, may make regula-
tions respecting the registration of money-
lenders, whetherindividuals, firms, societies,
or companies, the form of the register, and
the particulars to be entered therein.”
Now the Commissioners of Inland Revenue
have, subject to the approval of the
Treasury, maderegulations and havedrawn
up forms for the use of persons desiring to
register themselves. The regulations are
before your Lordships. They provide that
“individuals, firms, societies, or companies
proposing to start in the business of money-
lending for the first time after the com-
mencement of this Act must register before
doing so,” and they further provide that
three forms shall be used for the registra-
tion—to wit, ““Form No. 1 by individuals
trading alone, Form No. 2 by unincor-
porated companies and societies or firms,
and Form No. 3 by incorporated companies
or societies.” The Form No 2, which is
intended for use when registering a firm,
is the only one to which it is necessary to
refer. This form is headed in large type
‘Form for use of Unincorporated Company,
Society, or Firm,” and in smaller type are
the words “ Return pursuant to the Money-
lenders Act 1900.” Then over a blank space
are printed the words ‘‘Usual trade name
in which the . . . firm carrying on the
business of moneylending is to be regis-
tered.” In this blank space the ‘“usual
. trade name” is obviously intended to be
inserted. Then below this space is another
space headed with the words ¢ Persons of
whom the . . . firm consists.,” In this
second space are columns for the insertion
of the names and addresses of the partners.
Finally, there is a third space for the inser-
tion of the name of the place where the busi-

ness is carried on, and at the bottom of
the form there is a printed certificate for
signature by one of the garties, whioch is in
the following words—‘I, being one of the
partners whose names are set %orth above,
do hereby certify that the above is a true
return of the partioulars required by sec. 2
of 63 and 64 Vict. c. 51.” These being the
provisions of the Act of Parliament and
the regulations made under the Act with
reference to registration, what the appel-
lants did was to obtain one of the forms,
No. 2, the only form issued or available for
the purpose of registering a firm. They
had determined (as they lawfully might)
to trade under the name of ‘“Cobb & Co.,”
and they accordingly, on the 10th August
1908, filled up the form by inserting fhat
name in the space headed ‘‘Usual trade
name,” &c. In the nextspace they inserted
their own names with their respective
addresses, and in the third space they
wrote the name of the place where the
business was to be carried on. Finally, one
of them (A. G. Whiteman)signed the certifi-
cate at the bottom of the form, and then
the document was sent to the proper office
at Somerset House, where it was duly filed.
This constituted the registration, and one
asks, What was the matter with it? The
answer made by the respondent is that
“Cobb & Co.” was not their usual trade
name,” and that, as clause (a) requires
registration of the moneylender’s own or
usual trade name, the Act has not been
complied with. That raises the question
as to what a usual trade name is, and on
this question there has been much differ-
ence of opinion. It issaid on the one hand
that it means merely the name in which
the moneylender intends to trade in the
future; on the other hand, it is said that it
means a name which he has been using
before registration for so long a time and
in such circumstances that it has become
identified with him and his business,
Bray, J., in this case took the former view,
as also did Bucknill, J., in Stirling v,
Silburn ([1910] 1 K.B. 67), but Fletcher
Moulton and Farwell, L.JJ., in the Court
of Appeal took the other view, Vaughan
Williams, L.J., as I understand his Judg-
ment, differing from them and agreeing
with Bray, J. I think for my own part
that Bray, J.s, view is the right one.
Inasmuch as no person has been able
since the passing of the Act to trade
lawfully as a moneylender unless he first
registered himself, it is obvious that no
one who, since the passing of the Act in
the year 1900, may have desired to start in
that business could acquire .a usual trade
name in that connection with it, if a usual
trade name is to be taken as meaning a
name acquired by use previous to regis-
tration. Bray, J., puts the point very
clearly in his judgment in the present case.
He says—‘‘There never can be a new
name adopted by a moneylender unless
it be that he is carrying on business, for
example, as a grocer as Cobb & Co. and
then becomes a moneylender, which, of
course, is hardly a probable event.” If the
view taken by the majority in the Court
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of Appeal be right, then the appellants,
being brothers, could not register them-
selves as ‘““ Whiteman Brothers,” for that
would not be their individual names, nor
could it be their usual trade name as
moneylenders. And if there were half a
dozen persons starting in partnership, the
only way to register would be in the half-
dozen names, with the consequence that
their business transactions would have to be
entered into in all the names, a clumsy and
unbusinesslike method which I do not
think that the Legislature intended should
be obligatory. ¢ Usual trade name,” in my
opinion, in the connection in which the
words are used in this Act, means no more
than the name which the moneylender
proposes to use in the business which he is
starting, just as the words on the office
door, ““Usual hours of business 10 to 4,”
would mean that those were to be the
hours in which he intended to do business.
“Usual” in fact means ‘*‘ordinary” and
nothing more. This interpretation makes
sense of the Act of Parliament and of the
form issued under its provisions. It is
also, I think, to be remembered that this
is a penal statute, and it seems to me that
if each of the two interpretations of it is
reasonable, that one which protects the
subject should be adopted rather than that
one which may have the effect of sending
him to prison. Buteven if I am wrong in
the view which I take as to the meaning
of the words, I should still be of opinion
that the appellants were ‘registered.”
They filled up the return honestly, and it
was accepted at the registry and filed
there by the proper officer. The indivi-
dual names of the appellants are in it; so
are their private addresses; so is the name
in which they trade—namely, ‘“Cobb &
Co.”—and so is the place where they carry
on their business. This, I think, is suffi-
cient to constitute a de facto registration.
It may be irregular, but, if so, it is by
reason of the misleading way in which the
form supplied at the registration office was
worded ; and, regular or irregular, it is a
registration and sufficient. This disposes
of the objection taken under section 2,
sub-section 1{¢). There remain to be dealt
with the objections under clauses (a) and
(b). As to clause (a) it is said that,
whether effectively registered or not for
the purpose of clause (c), the appellants had
broken the provision of clause (a), which
requires them to register in their own
or usual trade name. I have already
stated my reasons for thinking that no
breach of this provision had been com-
mitted. They had, in my opinion, adopted
a usual trade name within the meaning of
the Act, and they registered themselves
under it. But I will again assume that
this view is wrong, and that they had
broken the provision in question. They
had then committed an offence under the
Act, and that offence is made penal by sub-
sec. 2 of sec. 2. As to clause (b) it is said,
and on the facts I think truly said, that
one of the appellants (A. G. Whiteman)
had carried on the moneylending business
in a name other than his registered name,

contrary to the provisions of clause (b).
This also is a penal offence. The question,
however, is not so much whether the
appellants had been guilty of an offence
under either clause (a) or clause (b); the
question rather is whether, assuming that
they had, the effect was to prevent them
from lawfully making the contract con-
tained in the bill of sale on which they
are relying. It was not necessary for
Bray, J., to consider this question. He
found that the appellants had not been
guilty of any breach of the statutory pro-
visions, so that the question did not arise
before him. Nor was it necessary for the
Court of Appeal to consider it, for they
came to the conclusion that there had been
no registration at all by the appellants,
and that therefore the bill of sale was void
by virtue of clause (¢). Farwell, L.J., how-
ever, did deal with it. In delivering his
judgment he says—‘The principle is that
a contract which is expressly forbidden
and made criminal by Act of Parliament
can give no cause of action to a party
thereto who seeks to enforce it.” He then
goes on to say that in this connection he
sees no practical difference between clauses
(a), (b), and (¢). He adds—*‘If and so far as
any moneylending is done in breach of
these sub-sections, such moneylending is
forbidden by the Act and made criminal,
and can therefore form no ground for a
civil action by the wmoneylender.” The
principle is quite accurately stated by the
learned Lord Justice, but in my opinion it
has no application to clause (a) or clause
(b). There is no express prohibition in
either of those clauses, whereas in clause
(c) there is. The learned Lord Justice,
however, probably means to say that
where a statute by implication forbids a
contract and makes it criminal it can give
no cause of action. This alsoisan accurate
statement of the law. But the question
must always arise, Does the statute by
implication forbid the contract? And the
answer depends exclusively on the terms
of the statute. The terms of the statute
direct (a) that the moneylender shall
register himself under his own or trade
name, and {b) that he shall carry on busi-
ness in none but his registered name; and
a penalty is imposed if a moneylender fails
to comply with these directions. I think
that these provisions refer merely to things
which a moneylender is required to do or
to refrain from doing under a penalty, and
stand quite apart from the question of the
moneylender’s capacity to make contracts.
I think so because I find that clause (¢)
expressly deals with contracts for lending
money, and in terms forbids them to be
made otherwise than in the registered
name, whereas clauses (a) and (b) make no
mention of contracts and are silent as to
the effect which a breach is to produce
upon them. Moreover, some of the breaches
of clauses (@) and (b) might be quite insig-
nificant. The moneylender might, when
registering, misspell his name or be guilty
of some trifling mistake about his address,
or he might for a day or two carry
on the moneylending business at some
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other than his registered address; in such
cases it would be impossible, I think, to
say that he had incapacitated himself
from doing further business; and if
possible to say it where the breach is
small, it must, I think, be impossible to
say it where the breach is more serious.
Another reason for saying that only a
breach of clause (¢) invalidates a contract
may also be found in the consideration of
clause (d) of sec. 2, sub-sec. 1. That clause
(which is penal like the others) requires the
moneylender to furnish to the borrower,
on reasonable request and on tender of a
reasonable sum of money, a copy of any
document relating to the loan. The money-
lender may make a mistake and demand a
few shillings more than what a court may
think reasonable. He thus breaks clause (d).
But could it possibly be said that such a
breach wouldp invalidate a contract? I
think not; and these considerations lead
me to the conclusion that the only clause
the breach of which invalidates contracts
is clause (c), which in terms says that no
agreement shall be made otherwise than
in the registered name. I might let the
matter rest there, but it is perhaps worth
while to point out the consequences which
would follow from holding otherwise. To
hold otherwise would render not only this
particular transaction void, but also every
other transaction of moneylending which
the appellants have entered into since they
started in business, and would authorise
every borrower from them to do that
which the respondent desires to do in this
case, namely, to refuse to pay back the
money lent. Farwell, L.J., dealt with this
point and said—‘The repudiation of all
liability to repay even the money actually
advanced is dishonest and demoralising
to the borrower, but that was doubtless
present to the mind of the Legislature in
1900.” If the learned Lord Justice had
limited this observation to clause (c¢), which
in terms prohibits a contract made in
violation of its provisions, I should have
agreed with him. The Legislature no
doubt thought that the importance of
requiring moneylenders to use their regis-
tered names when making moneylending
agreements was paramount, and justified
the risk of the borrowers being dishonest
enough to refuse to pay back the money
which they had had. But that the Legis-
lature, in its anxiety to protect the
borrowers, intended by an implication to
afford them further opportunities of being
dishonest and becoming demoralised I
cannot bring myself to believe. No such
intention can, in my opinion, be found
in the Act. I come, therefore to the con-
clusion that these moneylenders were in
fact registered, and that they took the bill
of sale in their registered name, thereby
complying with the requirements of clause
(¢). Further, I think that they registered
themselves in their ‘“‘usual trade name,”
and so complied with clause (a). But I
think that they violated the terms of clause
{b) by one of the partners carrying on the
moneylending business apart from the
business of the firm of *“Cobb & Co,”

Assuming, however, that they were guilty
of a breach both of clause (a) and of clause
(b), I do not think that they thereby ren-
dered this contract void. I think that the
appeal should be allowed and the judgment
of Bray, J., restored.

LorD JAMES OF HEREFORD — I had
prepared a judgment in this case, but
since writing it I have had the advantage
of perusing and listening to the judgments
delivered by three of my noble and learned
friends. With much contained in those
judgments I concur, but there are also
some points upon which I entertain con-
siderable doubt. Still, as the decision of
your Lordships’ House is already to be
found in the judgments delivered, it seems
to me to be of no avail for me to explain
those doubts. I therefore feel that the
better and more practical course is for me
to withdraw my intended judgment, which
course I now take.

Judgment appealed from reversed.
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BURCHELL v. GOWRIE AND
BLOCKHOUSE COLLIERIES.

(ON APPEAL FROM THE SUPREME COURT OF
CANADA.)

Principal and Agent— Broker — Right to
Commission—Private Sale by Principal
—Duty of Broker to Communicate Offers
—Offers below Agent’s Authority.

: The owner of a coal mine authorised
an agent to sell it upon certain terms.
The agent introduced to his principal
an intending purchaser P., and himself
conducted protracted negotiations with
P. without then effecting a sale. Sub-
sequently the principal sold the mine
to P., unknown to his agent, on terms
less favourable than those prescribed
to the agent, and contrary to advice
which the agent had previously given
to him.

Held (1) that the agent was not in
breach of duty in omitting to com-
municate offers of terms which the
principal had impliedly stated he would
not accept, and (2) that the agent having
been the effective cause of the ultimate
sale was entitled to the stipulated com-
mission, although the sale had actually
been carried out on terms not corre-
sponding with the agent’s authority or
the agent’s advice.



