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though large enough to include were not
used with reference to the possibility of the
articular contingency which afterwards
Eappens.” The learned Judge later referred
to the case of Brewster v. Kitchell, 1 Salk.
198, and says—** The rule laid down in Brew-
ster v. Kitchell rests upon this ground, that
it is not reasonable to suppose that the Legis-
lature, while altering the condition of things
with reference to which the covenantor
contracted, intended that he should remain
liable on a covenant which the Legislature
itself prevented his fulfilling.”
- In my opinion the appeal fails and should
be dismissed with costs.

Their Lordships dismissed the appeal with
expenses.

Counsel for the Appellants — Lawrence,
K.C.—Gregory, K.C.—Goodland. Agent—
Walter Moon, Solicitor.

Counsel for the Respondents — Upjohn,
K.C.—Hon. F. Russell, K.C.—Sir E, Pollock,
K.C. — Hogg, K.C. Agents — Linklater,
Addison, & Brown, Solicitors.

HOUSE OF LORDS.

Thursday, November 29, 1917.

(Before the Lord_Ohancellor (Finlay),
Viscount Haldane, Lords Dunedin,
Atkinson, and Parmoor.)

CORNELIUS v». PHILLIPS.

(ON APPEAL FROM THE COURT OF APPEAL
IN ENGLAND.)

Contract— Validity —Moneylender—Trans-
action of Business Elsewhere than his
Registered Address — Moneylenders Act
1900 (83 and 61 Vict. cap. 51), sec. 2—Money-
lenders Act 1911 (1 and 2 Geo. V, cap. 38),
sec. 1 (1). .

The respondent was a registered
moneylender in Liverpool, The appel-
lant was introduced to him at an hotel
in Formby as a friend of S. who
wished to borrow £200. The respondent
produced a promissory - note for £300,
which the appellant signed in return
for a cheque for £200, which the appel-
lant indorsed and handed to S. Held
that the Moneylenders Act 1900, sec-
tion 2 1 (b), struck at the transaction
as business carried on at other than the
mouneylender’s registered address and
rendered it void. The appellant was
therefore entitled to indemnification
against his liability under an action
brought against him by the bona fide
holder for value of the bill

Kirkwood v. Gadd, {1910] A.C. 422,
explained. Whiteman v. Sadler, [1910]
A.C. bl4, distinguished.

Decision of the Court of Appeal (dis.
Phillimore, L.J.), sub. nom. Finegold v.
Cornelius, [1916] 2 K.B. 719, reversed.

The facts are set out in full in the con-
sidered judgments of their Lordships.

VOL. LV.

At delivering judgment—

LorD OHANCELLOR (FINLAY)—The ques-
tion in this case is whether a single trans-
action of lending may amount to carrying
on a moneylending business at an address
other than the registered address of the
moneylender, and if so, whether the Money-
lenders Act 1900 renders it void.

The respondent was a moneylender regis-
tered under the Act, his registered address
being at No, 83 Crown Street, Liverpool.
The appellant is a young man holding a
commission in the Royal Garrison Artillery,
and had been asked by a friend of his of the
name of Skelmerdine to assist him in raising
money. The appellant and Skelmerdine
went out for a walk together, and Skelmer-
dine took the appellant to the Blundell
Arms Hotel, Formby, where they found the
respondent, who was quite unknown to the
appellant. The respondent produced two
promissory - notes, each for £300, one in
favour of the respondent and the other in
favour of the appellant, which were then
and there signed, the former by the appel-
lant and the latter by Skelmerdine. The
respondent then drew a cheque for £200 to
the appellant’s order, and this was indorsed
by the appellant and handed over to Skel-
merdine, who received payment.

The effect of this transaction was that
Skelmerdine got £200, while the appellant
became indebted on his promissory-note to
the respondent for £300, in respect of which
liability the appellant held Skelmerdine’s
promissory-note for the same amount.

The respondent transferred the appel-
lant’s promissory-note to one Finegold, and
he in the capacity of bona fide holder for
value withont notice sued the appellant.
Finegold was entitled to recover by virtue
of the Moneylenders Act 1911 (1 and 2 Geo.
V, cap. 38), section 1, but as that Act gave
Cornelius a right of recourse against Phillips
the latter was made party to the action
under a notice claiming indemnity. Fine-
gold signed judgment against Cornelius for
£300 with interest and costs, and Cornelius
filed a statement of claim against Phillips
claiming indemnity.

The case was tried before Ridley, J., who
gave judgment in favour of Cornelius as
against Phillips. Thisjudgmentwasreversed
in the Court of Appeal by Swinfen Eady and
Bankes, L.JJ., Phillimore, L.J., dissenting.
All the members of the Court of Appeal
agreed in finding that the transaction
amounted to a carrying on of the business,
but the majority took the view that the
transaction was not rendered void by the
Act, while Phillimore, L.J., held that it was.
The present appeal is brought from the deci-
sion of the Court of Appeal.

The case turns upon the construction of
the second section of the Moneylenders Act
1900, which so far as is material is as follows :
—2 (1) A moneylender as defined by this
Act—(a) Shall register himself as a money-
lender in accordance with regulations under
this Act,at an office provided for the purpose
by the Commissioners of Inland Revenue,
under his own or usual trade name and in
no other name, and with the address, or all
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the addresses if more than one, at which he
carries on his business of moneylender; and
(b) shall carry on the moneylending business
in his registered name, and in no other name
and under no other description, and at his
registered address or addresses and at no
other address; and (c) shall not enter into
any agreement in the course of his busi-
ness as a moneylender with respect to the
advance and repayment of money, or take
any security for money in the course of his
business as moneylender, otherwise than in
his registered name ; and (d)shall on reason-
able request, and on tender of a rea,sona,!ole
sum for expenses, furnish the borrower with
a copy of any document relating to the loan
or any security therefor. (2) If a money-
lender fails to register himself as required
by this Act, or carries on business otherwise
than in his registered name or in more than
one name, or elsewhere than in his regis-
tered address, or fails to comply with any
other requirement of this section, he shall
be liable on conviction under the Summary
Jurisdiction Acts to a fine not exceeding
£100, and in the case of a second or subse-
quent conviction to imprisonment. . . . (3) A
prosecution under sub-section 1 (a) of this
section shall not be instituted except with
the consent in England of the Attorney-
General or Solicitor-General, and in Ireland
of the Attorney-General or Solicitor-General
for Ireland.” .

1 agree with all the Judges in the Court
below in thinking that the transaction con-
travened the provisions of head (b) of this
section, sub-section 1. The whole of the
transaction in this case in every one of its
stages as between the moneylender Phillips
and the borrower Cornelius was carried out
at the Blundell Arms Hotel, which was not
the registered address of Phillips. In effect-
ing this transaction Phillips was carrying
on the moneylending business. If the trans-
action had been substantially effected at the
registered address of the moneylender the
fact that some subsidiary acts had been
done elsewhere would not have amounted
to a contravention of head (b), but here no
part of the transaction was carried out at
the moneylender’s address. I entirely agree
with what is said on this point in the judg-
ment of Swinfen Eady, L.J. The matter
seems to me clear on principle, and there is
a great weight of authority in favour of the
view which was taken on this point in the
courts below,

It was argued before this House that if a
single transaction might amount to a carry-
ing on of business under head (b), head (c)
would be surplusage, and that therefore
head (b) must be read as dealing only with
a course of business or a series of transac-
tions as distinguished from one transaction.
I cannot agree. Having regard to the
manner in which Acts of Parliament are
drawn, the argument that a restricted
meaning must be adopted for a certain pro-
vision in a statute on the ground that other-
wise there would be repetition in a subse-
quent provision, is not a very safe guide.
The repetition may have been ex majori
cautela only. But further, (¢) is not surplus-
age. It is not correct to say that all the

transactions which would fall within head
(¢) would have been covered by head (b),
inasmuch as taking particular agreements
or securities might be merely incidental to
the transaction, and would not fall within
(b), but it may have been considered advis-
able to secure complete publicity for the
registered name of the moneylender by
providing specifically by head (¢) that in
every one ot these documents the registered
name should appear. All that was decided
by the House of Lords in Kirkwoeod v. Gadd
((1910] A.C. 422) was that every stage and
every incident of the moneylending busi-
ness need not be transacted at the regis-
tered office.

The question remains whether this con-
travention of the statute rendered the
transaction void, or merely subjected the
moneylender to a penalty.

‘While Phillimore, L.J., held that the
transaction was void, the majority of the
Court of Appeal held that it merely sub-
jected the moneylender to a penalty, pro-
ceeding solely on the ground that they
thought the point was concluded by the
decision of this House in Whiteman v.
Sadler, [1910] A.C. 514. In my opinion the
point should have been decided by the
Court of Appeal on its own view of the
construction of the section, as it was not
covered by the decision in Whiteman v.
Sadler.

It is admitted on all hands, and indeed
could not be disputed, that a statutory pro-
hibition avoids any transaction in contra-
vention of the prohibition, as thetransaction
is unlawful and any contract which forms
part of it is void, and can confer no rights.
The Act of 1900 by section 2 (1) provides
that a moneylender shall carry on a money-
lending business at his registered address
and at no other address, while sub-section
(2) imposes a penalty for contravention of
this provision. The words of the statute
prohibit carrying on the moneylending
business at any address other than the
registered address, and to do so is therefore
an unlawful act. Heads (b) and (¢) stand in
this respect on precisely the same footing ;
there is a prohibition in (b) just as much
as in (c).

The case with which the House of Lords
had to deal in Whiteman v. Sadler was
that of a moneylender who had been infact
registered, but it was said that the registra-
tion was void and ought to be disregarded
for two reasons. First, that the registra-
tion was in a trade name, and inasmuch as
he had never before carried on business in
that name he could not be registered under
it as his “usual trade name”—section 2 (1)
(a)—and ought to have been registered in
his own name ; and second, that the money-
lender under different names carried on
one business as an individual and another
as a member of a firm, and that the regis.
tration was therefore in contravention of
section 2 (1) (b). It was therefore contended
that the registration should not have been
effected, and being wrongful was void.

In order to understand the judgments in
the House of Lords, the earlier history of
the case must be examined. Arthur and
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Walter Whiteman carried on business as
moneylenders, and were registered under
the name of Cobb & Company, at Moorgate
Street, while Arthur also carried on busi-
ness as a moneylender under another name
at Seven Sisters Road. The plaintiff in the
action applied for a loan at the office of
Cobb & (?om any. The loan was arranged
and a bill of sale was given as security,
under which the moneylender seized the
goods. Sadler thereupon brought an action

. of trespass, and contended that the bill of
sale was invalid. The case was tried before
Bray, J.

The first ground of invalidity alleged was
that Cobb & Company was not the usual
trade name of the brothers Whiteman, as
they were not known by that name as
moneylenders before registration. Bray,
J., held that the words ‘‘usual trade name”
were satisfied, as Cobb & Company was the
trade name under which they intended to
carry on business, and that this complied
with the Act., The other main objection to
the validity of the bill of sale was that
Arthur Whiteman, one member of the firm
of Cobb & Company, was also registered
and carried on business as a moneylender
under another name at another address.
Bray, J., held that this was not an infringe-
ment of the Act, on the ground that the
one business was that of the firm and the
other that of one of the members alone,
He accordingly dismissed the action with
costs, holding both objections invalid. The
Court of Appeal by a majority, consisting
of Fletcher Moulton and Farwell, L.JJ.,
reversed the judgment of Bray, J., on these
points and entered judgment for the plain-
tiff, treating the bill of sale as void.

The case was brought on aEpea.l to this
House. Lord Macnaghten, with whom Lord
Loreburn (then Lord Chancellor) concurred,
agreed with the Court of Appeal, and held
that the Act was infringed because Cobb &
Company was not the usual trade name and
also because Arthur Whiteman was carry-
ing on two businesses under different names,
but he differed as to the effect of this con-
travention of the Act, holding that as there
was a de faclo registration the registration
could not be treated as void so as to avoid
the bill of sale under section 2 (1) (¢). In
other words, he held that registration de
facto cannot be ignored for the purposes
of section 2 (1). ord Macnaghten says—
“ A moneylender registered under these
regulations is to carry on the moneylending
business in his registered name and in no
other name. That is section 2,1 (b). He is
not to enter into any agreement in the
course of his business otherwise than in his
registered name. Thatis section2,1(c). ...
If in violation of the plain words of the Act
a moneylender trades without being regis-
tered at all, or being registered trades in
another name, he is very properly left to the
mercy of anyone who chooses to attack him,
and his contracts are rightly avoided. But
if he is registered by the Commissioners and
registered improperly the fault does not lie
with him alone.”

A little further down Lord Macnaghten
goes on to say—*‘ In the case of an alleged

infringement of sub-section 1 (a), the sub-
section with which the Commissioners are
mainly concerned, no prosecution can be
instituted except with the consent of the
law officers. o such provision is made
with regard to (b) or (¢). This seems to me
to show that what the Act meant to strike
at in (¢) was the case of a person actually
registered by the Commissioners contract-
ing otherwise than in his registered name,
and that so long as his name remains on the
register his contracts in that name are not
to be held void, or his action in making
contracts in that name punishable by fine
and imprisonment.”

It was under (¢) that the bill of sale given
by Sadler wasimpeached. Noquestion arose
with regard to the effect of (b) except as
avoiding the registration. The whole trans-
action was carried out in the registered
name of Cobb & Company, and as was held
(as stated by Farwell, L.J. ([1910], 1 K.B. 890))
substantially at the moneylender’s address.
The bill of sale was not void on the ground
that Arthur Whiteman carried on business
under another name except on the view that
the registration was on this ground impro-
per, and therefore should have been treated
as non-existent so as to make the case one
of a moneylender with no registered name.

Lord Dunedin points out at p. 525 that
registration of Cobb & Company ought to
have been refused on the ground that Cobb
& Company was not, their usual trade name,
and that Arthur Whiteman being already
registered could not be again registered.

On p. 527 he says—‘‘I come therefore to
the conclusion that the contract here was
only void if it was struck at by the prohibi-
tion in section 2, 1 (¢). Was it so struck at ?
It is said that because we hold the registia-
tion to have been an improper registration,
therefore it was no registration. I do not
think so. I think registered name means
de facto registered name, and that it would
be contrary to all justice to penalise the
appellants for what was really a mistake of
the Inland Revenue. The appellants had a
registered name, and I thinE the statute
sought only to prohibit dealing in a name
which was not registered at all.” This last
passage really contains a statement of all
that was decided in Whiteman v. Sadler,and
Lord Loreburn, C., expressed his concurrence
with Lord Dunedin’s judgment as well as
with Lord Macnaghten’s.

In the result the House of Lords restored
the judgment of Bray, J., but for very
different reasons.

I have read with great attention the
passage in the Eldgment of Swinfen Eady,
L.J., in which he deals with the effect of
the decision of the House of Lords in White-
man v. Sadler. It appears to me to over-
look the fact that in that case the whole
question was whether the registration was
vitiated and should be treated as non-
existent.

At p. 521 of the report of Sadler’s case in
the Appeal Cases occur the words which
I have already quoted—* If in violation of
the plain words of the Act a moneylender
trades without being registered at all, or
being registered trades in another name, he:
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is very properly left to the mercy of anyone
who chooses to attack him, and his contracts
are rightly avoided.”

Swinfen Eady, L.J., understands that
Lord Macnaghten in this passage was refer-
ring to contracts in violation of section 2
(1) (¢). I cannot so understand Lord Mac-
naghten. It appears to me plain that he
was referring not to section 2 (1) (c) but to
section 2 (1) (b). No question was raised in
Whiteman v. Sadler as to the effect of an
infringement of section 2 (1) (b) except by
way of rendering the registration null. The
decision was that the registration was not
null, although it should not have been
effected.

I cannot agree with the statement at p.
534 in Lord Mersey’s judgmnient that ‘“there
is no express prohibition in either of these
clauses” (@) and (b), ** whereas in clause (c¢)
there is.” Heads (b) and (c) appear to me,
for the reasons I have stated earlier in this
judgment, to stand exactly on the same
%‘ooting.

Bankes, L.J., in his judgment says—*It
is not therefore for us on the present occa-
sion to give any independent judgment, but
only to ascertain how far, if at all, the deci-
sions of this Court on these questions have
been adopted or dissented from in the House
of Lords.” He goes on to say that the judg-
ment of Lord Dunedin appears to him to
decide in terms that the effect of a breach
by a moneylender of the provisions of sec-
tion 2 (1) (b) does not invalidate the trans-
action, and adds—* I have some difficulty in
taking the same view of Lord Macnaghten’s
language, but as Lord Loreburn and Lord
Ashbourne treat the opinions of Lord Mac-
naghten and Lord Dunedin as being in
accord, I think the decision of Whiteman
v. Sadler in the House of Lords must be
treated as a decision in the appellant’s
favour.” I think that Lord Dunedin and
Lord Macnaghten were in accord, but in a
sense opposite to that which the Lord Justice
ascribed to them.

The majority of the Court of Appeal in
this case have expressed no opinion of their
own upon the point in dispute. I think it
was open to them to do so, and I concur in
the conclusion reached by Phillimore, L.J.

For these reasons I think that the appeal
should be allowed and the judgment of
Ridley, J., restored. The appellant should
have his costs here and in the Court of
Appeal.

ViscouNT HALDANE—I think that this
appeal should succeed. Thefacts are not in
dispute. According to the appellant’s evi-
dence, Shelmerdine, who was a friend of his,
wanted him to back a bill in order that
money might be advanced on it to him,
Shelmerdine. He told the appellant that
a friend who would lend the money was at
the Blundell Arms Hotel, which is not in
Liverpool, though not very far from it.
The appellant and Shelmerdine found the
respon(Fenb in a room at the hotel. The
appellant did not know who the respondent
was, or that he was a registered money-
lender carrying on business at an address
in Liverpool, and he was not told. He

signed a promissory-note for £300, which
was produced by the respondent, and the
latter handed him a cheque for a smaller
amount, which he endorsed. The respon-
dent then handed the cheque to Shelmer-
dine. The respondentdid not enter the box
or challenge this evidence.

Two questions arise on these facts. The
first is whether the respondent, who was a
registered moneylender whose registered
address was in Crown Street in Liverpool,
carried out this particular transaction in
his moneylending business ‘“at his regis-
tered address or addresses” within the mean-
ing of section 2 (1) (b) of the Moneylenders
Act 1900. The second question is whether,
if the first question be answered in the
negative, the effect was to render the trans-
action void, or was merely to expose the
moneylender to liability for criminal pro-
cquings without rendering the transaction
void.

On the first question the Court of Appeal
decided in appellant’s favour, and I enter-
tain no doubt that they were right in hold-
ing as they did that the sub-section applies,
whether or not the place other than his
registered address where the transaction
has taken place is one at which the money-
lender can be said to have an address of a
different kind. On the facts it is clear that
the transaction as between the appellant
and the respondent, the only parties who
under the circumstances of the case have to
be considered, took place and was carried
out in its integrity at this hotel.

On the second question the Court of
Appeal by a majority (Phillimore, L.J., dis-
senting) decided that the point was covered
by the decision of this House in Whiteman
v. Sadler, [1910] A.C. 514. There & money-
lender had been registered under the statute
by the Commissioners of Inland Revenue,
to whom the duty of registering him had
been entrusted by the Legislature, under
two names. It was held that this was an
improper act of the Commissioners, but that
as the name under which the moneylender
had traded was de facto registered, even
though improperly, the statute did not
render illegal a transaction entered into in
a name thus registered. It was said in the
course of the judgments that if the trans-
action had fallen within section 2 (1) (¢) by
reason of not being entered into in any
registered name it would have been avoided,
but that the language used could not be
construed as avoiding transactions which
de facto complied with section 2(1) (a). The
only point before the House was whether a
registered name meant a name which was
de facto registered. There was no question
as_to whether if the case was one to which
sub-section (1) (b) applied, by reason of the
transaction being carried out otherwise
than at a registered address, it was rendered
void, None of the judgments were directed
to thg consideration of such a point, and
even if the dicta relied on by the majority
in the Court of Appeal can be read as cover-
ing it in words, which I greatly doubt, they
were not part of the decision, and I wish to
add that dicta by judges, however eminent,
ought not to be cited as establishing autho-
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ritatively propositions of law unless these
dicta really form an integral part of the
train of reasoning directed to the real ques-
tiondecided. They may if they occur merely
at large be valuable for edification, but they
are not binding. Now I do not find in any
of the judgments in this House an intention
to decide the question on sub-section 1 (b),
which was before the Court of Appeal in the
Eresent case and is before us now, and, as I

ave said, I doubt whether any of the dicta
in guestion justify the assumption that there
was an intention to consider the point. We
are certainly free on the present occasion to
construe the sub-section according to the
words which the Legislaturehas used. These
words do not appear to be ambiguous at all.
They enact that a moneylender shall carry
on his business at his registered address and
at no other address. So standing they are
clear, and they prohibit and therefore make
void any contract which contravenes them.
That there is a subsequent sub-section which
makes a contraventionby the moneylender a
criminal offence makes no difference. There
might have been inserted in the statute a
context which would have modified the
application of the general rule, but there is
nothing in the actual context to exclude the
ordinary result which follows in law when
a statutory prohibition is disregarded. I
am therefore of opinion that the majority
in the Court of Appeal were wrong in their
answer to this question.

Lorp DuNEDIN—The first question in this
case is in my view a pure question of fact—
‘Was the respondent on the 24th November
1014 at the Blundell Arms, Formby, carry-
ing on the business of a moneylender? I
think he was, Each case deperds on its
own circumstances. Kirkwood v. Gadd only
decided that if a particular transaction is
substantially arranged and started at the
moneylender’s registered place of business,
the mere fact that certain incidental pro-
ceedings are carried through at another
place does not make the moneylender carry
on business at that other place. It was said
that this was an isolated transaction. That
fact is not conclusive one way or other,
though it may in particular circumstances
lead to an inference decisive of the question.
Here I think the respondent only appeared
at the Blundell Arms as a moneylender for
the purposes of a moneylender, and in fact
acted as and so carried on the business of a
moneylender.

There remains the question of what is the
result, aud it was strongly urged that the
decision of this House in Whiteman v. Sadler
settles that unless there is an iufringement
of section 2 (1) (¢) the contract itself is not
avoided.

The opinion of Lord Mersey does go that
length, and an expression used by myself,
expressio unius est exclusio alterius, would,
although directed to section 2 (1) (a), apply
in terms to section 2 (1) (b). But the actual
decision of the House only applied to section
2(1) (a), and I am satisfied on reconsidera-
tion that the expression I used was not
accurate if applied to section 2(1) (b), because
section 2 (1) (¢) and section 2 (1) (b) do not

cover exactly the same ground. The judg-
ment is binding on us, but further, I have
no doubt it was right. Two views may be
taken. Inasmuch as Whiteman had been
de facto registered, although wrongly regis-
tered, it might be held that there had been
no contravention of any of the sections,
That is not my own view. I think there
had been a contravention of section 2 (1) (a),
though I think that in view of the faulty
regulations issued by the Inland Revenue
the Attorney - General might well have
withheld his consent to any prosecution, or
even if he had given it, a jury might have
refused to convict. But the contravention
had nothing directly to do with the con-
tract. In fact it came within the category
of matters collateral, as pointed out by
Turner, L..C.J., in Ferqusson v. Norman, 5
Bing. N.C. 76. This was the view expressed
in the present case by Phillimore, L.J., and
I think it was the correct one.

As I'said in Whiteman’s case, the question
always comes to be put as Parke, B., put it
in Cope v. Rowlands, 2 M. & W, 149—Dnes
the siatute seek to prohibit the contract?
Section 2 (1) (b) seems to me to prohibit the
contract, though it is expressed in words
which applydirectly to the contractor rather
than to the contract. Indeed, if one looks
at the mischief sought to be remedied, the
case seemis to me a stronger one than that
of Cope v. Rowlandas.

I am therefore of opinion that the appeal
should be allowed.

LorD ATKINSON—In this case Isidore
Phillips, the third party, was at the date of
the transaction impeached a moneylender
registered in accordance with the Money-
lenders Act 1900, and carrying on money-
lending business at his reg:stered address,
No. 33 Crown Street, in the City of Liver-
pool. The appellant had the misfortune to
have a friend, named Harvey Shelmerdine,
who appareuntly testified his regard for him
by borrowing considerable sums of money
from hiwm, and on the 24th Noveniher 1914
stood indebted to him in the sum of about
£3000. At about 9-30 in the morning of that
day Shelmerdine called upoun the appellant
while the latter was at breakfast, and in a
room adjoining the breakfast-room, into
which they went, asked him to put his
name on a bill for him (Shelmerdine), so
that he might obtain some money as he was
“hard up.” After some time, not at first,
appellant consented todo this. Shelmerdine
and he then went out to take a walk. As
they came to the end of the lane leading up
to the Blundeil Armns Hotel, Shelmerdine
said to the appellant, *“ Are you coming on?
I have got my friend in the hotel.” The
appellant replied, ** All right,” and went to
the hotel. In a small room at the back of
the hotel he found the moneylender. He
did not know Phillips. He did not know,
and was not told who or what he was. He
merely thought he was a friend of Shelmer-
dine. Phillips appears to have been then
furnished with two of the instruments of
his trade, two promissory-notes already
drawn up. The transaction had the truae
moneylender’s ring about it. No rate of
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interest is mentioned in the promissory-note
which Cernelius signed, but in fact he was
to pay £100 for the loan of £200 for six
months—cent. per cent. Phillip’s cheque
was endorsed by both the appellant and
Shelmerdine, and given to the latter. Now,
that this transaction was regarded by
Phillips as a transaction carried out by him
in the conduct of his business of money-
lending, and not as an isolated transaction
unconnected with that business, is evident
from this, that he entered the transaction as
of the 24th November in the ledger account
of his moneylending business, He also
entered the transfer of the note on the 5th
May 1915 to K. Finegold, the alleged bona
fide holder for value, without notice of any
defect due to the operation of the second
section of the Moneylenders Act of 1900 so
as to secure for it the protection afforded by
section 1 of the Moneylenders Act of 1911.
He had carried out the matter in his regis-
tered name. In thatname he wasmade the
payee of the promissory note. He had
nothing therefore to fear from section 2 of
the Act of 1900 unless the carrying out of
this transaction amounted under sub-section
1(b) of that section to carrying on hismoney-
lending business at an address other than
hisregistered address. Itis, of course, quite
evident that the whole transaction was
arranged between Phillips and Shelmerdine
before the latter called upon the appellant
on the morning of the 24th November.

No difficulty arises about the meaning of
the words ‘“address” or ‘“addresses” in
section 2 (1) (b) of the Act of 1900. The
immediately preceding provision shows, I
think, that the word ‘“address” is used to
identify the houses or house, office or build-
ings, in which the moneylender carries on
his moneylending business. If he should
carry it on in any house, office, or building
other than that registered as his address,
then he would commit a crime within the
provision of sub-section 1 (b).

I do not think that it is incambent on any

erson impeaching the validity of a money-
ending transaction carried out at a place
other than that indicated by the registered
address of the moneylender to prove that
the latter has carried out many other trans-
actions of the same kind at the same
unauthorised place.

In my view, when a registered money-
lender, whose business it is to lend money,
comes to a place other than his registered
address and carries out there a money-
lending transaction, it must be taken, in
the absence of all evidence to the contrary,
that he is carrying on his moneylending
business at the latter place. A man may
be a moneylender within the meaning of
the statute, though he never made a loan
in the whole course of his existence, pro-
vided he advertises, or announces himself,
or holds himself out in any way as carrying
on moneylending business. Here the very
mischief against which the statute of 1900
was directed was contrived. The appellant
was introduced to the respondent as a
person ready to lend money. He was
induced to deal with him without knowing
whether he was a moneylender or not,

and without knowing whether he had a
refistered office or not.

think that, having regard to all the cir-
cumstances of the case, the respondent, by
entering into this moneylending transac-
tion on the 24th November 1914, at Blundell
Arms Hotel, Formby, did carry on money-
lending business at an address other than
his registered address within the meaning of
section 2 (1) (b) of the Moneylenders Act of
1900. In Kirkwood v. Gadd,[1910]) A.C. 422, it
was contended (1) by the persons impeach-
ing the security that every step or stage
in a loan transaction must be transacted at
the registered address of the lender, and
that as the bill of sale given in that case
was executed, and the money lent to the
borrower, paid at his own house, the money-
lendmg business was not carried on at the
lender’s registered address. This House
decided against that contention. Itwas not
necessary to decide any other point. It
had, however, been contended on behalf
of the respondent that even if the business
of making the loan should be taken to have
been transacted at the borrower’s residence,
still it was only a single moneylending
transaction, and that the carrying of it
through did not amount to carrying on
moneylending business within the meaning
of sec. 2(1) (b). There was nothing amount-
ing to a decision of the House that the
carrying through of one moneylending
transaction at a given place might not
amonnt to the carrying on of moneylending
business at that place within the statute.
On the cqntmry, the effect of the decision
was, I think, this, that it depended upon
the facts and circumstances of each case
whether it amounted to that or not. The
main point decided in Whiteman v. Sadler,
(1910} A.C. 514, was, as I read the report, this,
that a contract made with a moneylender
in one of his registered names did not come
within sec. 2 (1) (b), because the lender,
though wrongly registered in two names,
did in fact take from the borrower the
security impeached in his registered name
—not in an unregistered name.

In the argument in the present case the
object aimed at by this latter provision has
I think been misunderstood. The clause
had a special object, namely this, to require
that as far as possible the name of the
moneylender should appear in the written
agreement on the face of the document as
a contracting party in order to prevent
these agreements being made in the name
of persons who were trustees for the money-
lender or who acted as agents for him as an
undisclosed principal. It provided a pro-
tection additional to that mentioned in the
preceding section against borrowers being
induced to deal with the same moneylender
under different names, and it secured that
transferees or holders of bills and promis-
sory -notes and such like securities for
money should know who the real lender
was. But sec. 2 (1) (b) and sec. 2 (1) (c) are
not mutually exclusive. That is the fallacy
underlying the respondent’s argument. If
a moneylender in the conduct of his money-
lending business makes a loan in a place
other than that indicated by his registered
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address, and as security for that loan takes | transaction was completed. The respon-

from the borrower a promissory-note of
which the moneylender’s clerk is the payee,
the transaction offends against the provi-
sion of both sec. 2 (1) (b) and sec. 2 (1) ().
Against the first because the moneylender
has carried on moneylending business at a
place other than that indicated by his
registered address, and against the second
because the moneylender has taken a
security for money in the course of his
business as a moneylender otherwise than
in his registered name. The argument that
because the form of the document given as
security offends against sec. 2 (1) (c) there-
fore the moneylending transaction, of which
the giving of that security forms a part,
cannot offend against the provisions of sec.
2 (1) (b), is I think altogether unsound.

It is not disputed that the language of
sub-sec. 1 (¢) is prohibitive. I think it is
clear that if the lender in Whiteman v.
Sadler had not registered his name at all
this House would have applied the principle
laid down by Park, B. in Cope v. Rowlands,
2 M. & W, 149, and by Tindal, C.J., in Fer-
guson v. Norman, 5 Bing N.C. 76, and, as
the taking of the bill of sale could not have
been held to be a collateral matter, have
held that security to be void. The words
which are said to make the latter clause
prohibitive are ‘shall not enter into . ..
otherwise than in his registered name,” but
if sec. 2(1) (b) be thrown into a negative form
the sense will remain quite the same and
yet it will be equally prohibitive. It would
then run *shall not carry on the money-
lending business in any name other than
hisregistered name nor at any address other
than his registered address or addresses.”
The sense of the clause is in no way altered,
yet it is quite as prohibitive as the succeed-
ing clause, while the doing of the thing
prohibited is in each case an offence of the
same kind and punishable by the same
penalties in sec. 2 (2).

The definite article ‘“‘the” is used in sub-
sec. 1 (b) to refer to the business mentioned
in the preceding clause as his “(the money-
lender’s) business of moneylending.” The
appellant’s account of the transaction must
beaccepted asaecurate, since he isabsolutely
uncontradicted. I am of opinion that the
promissory-note dated the 4th November
1917, and the whole transaction of which it
formed part, was void, that the judgment
appealed from was erroneous and should be
reversed, and the judgment of Ridley, J.,
dated the 10th November 1915, be restored,
and this appeal be allowed with costs here
and below.

LorD PArRMOOR—The facts in this appeal
are not in dispute. On the 24th November
1914 the appellant, at the invitation of a
friend Harvey Shelmerdine, entered the
Blundell Arms Hotel, Formby, and met the
respondent, whom he had not before seen.
The respondent was a moneylender, as de-
fined by the Moneylenders Act 1900, properly
registered, and carrying on the moneylend-
ing business at his registered address 33
Crown Street in the city of Liverpool. At
this meeting an ordinary moneylending

dent drew a cheque for £200 payable to the
appellant or order, and the appellant signed
a promissory-note promising to pay the
respondent or order the sum of £300 for
valuereceived six months after date. There
was therefore a moneylending transaction
carried out with a registered moneylender
at an address other than his registered
address.

It was contended on behalf of the respon-
dent that a single transaction of this char-
acter did not amount to a carrying-on of
the moneylending business so as to bring
the respondent within the prohibition of
sec. 2 (1) (b) of the Moneylenders Act 1900,
that the moneylender should not carry on
the moneylending business at other than
his registered address. I think that it is
impossible to accept this contention. In
my opinion the respondent in effecting a
moneylending transaction with the appel-
lant was in the ordinary seuse carrying-on
the moneylending business, and that it is
immaterial whether a single transaction or
anumber of transactions are involved. The
business was carried through at an address
other than the respondent’s registered
address, and therefore comes directly within
the prohibition of sec. 2(1) (b). Reference
was made to the case of Kirkwood v. Gadd,
[1910] A.C. 422. This case was decided on a
question of fact, that the particular trans-
action was not impeachable, because every
stage and every incident of every piece of
the moneylending business was not trans-
acted at the registered office, and it does
not, in my opinion, affect the matters
involved in the present appeal, or give any
colour to the view that the moneylending
business is not carried on at a place where
all the stages of a single moneylending
transaction are carried through.

The second point argued on behalf of the
respondent was, that assuming the money-
lending transaction to come within section
2 (1) (b), yet on the true construction of
the section as a whole it was not thereby
rendered an illegal transaction so. as to
make the contract void. In support of this
contention it was said that t‘l)le case had
been determined in favour of the respon-
dent by Whiteman v. Sadler, {1910] A.C. 514,
as decided by a majority in the Court of
Appeal. I propose, in the first instance,
to consider the construction of the section
and then to examine the decision in your
Lordships’ House. No question arises under
sub-section (1) (@), and the respondent had
fulfilled his obligation in this respect by a
proper registration. Sub-section (1) gb) not
only places an obligation on a moneylender
to carry on the moneylending business in
his registered name and at his registered
address, but expressly prohibits him from
carrying on that business in any other
name or at any other place. If the money-
lending transaction at the Blundell Arms,
Formby, was a carrying on of the money-
lending business by the respondent, as I
think it was, the transaction is one which
the statute has expressly prohibited. It
was agreed, however, that sub-section (1) (c)
was inconsistent with the inference that
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the transaction prohibited under sub-sec-
tion 1 (b) was thereby rendered void as
between the parties. Sub-section 1(c)enacts
that the moneylender shall not enter into
any agreement in the course of his business
as a moneylender with respect to the
advance and repayment of money, or take
any security for money in the course of his
business as a moneylender, otherwise than
in his registered name. This sub-section
has no reference to the address, and as was

ointed out in Kirkwood v. Gadd any such
imitation as applied to the address might
render the convenient carrying on of a
particular transaction in some cases very
difficult. The sub-section, in my opinion,
in no way limits the obligations imposed
under sub-section 1 (b), but is cumulative in
effect, and provides that every agreement
made in the course of his business as a
moneylender by a moneylender shall not
be entered into otherwise than in his regis-
tered name, thereby providing that all
agreements incident to the moneylending
business with respect to the advance and
repayment of wmoney or the taking of
security for money, shall not be transacted
otherwise than in the registered name of the
moneylender. Itisputtingafurtherrestric-
tion on the moneylender as to the use of his
registered name beyond that put upon him
in reference to the use of his registered
address. If the sub-section 1(¢)did nothing
more than enforce in more specific lan-
guage obligations which had been placed
-on a moneylender under sub-section 1 (b)
I should not come to the conclusion that
it was intended to limit the obligation
which 1 (b) had imposed, but that it was
intended to make clear its meaning and
ambit. Sub-section 1 (d) is not material.
Sub-section 2 (2) renders a moneylender
liable to a fine not exceeding £100, and in
the case of a second or subsequent convic-
tion, to imprisonment if he carries on his
business otherwise than at his registered
address. The result is that the transaction
under consideration in this appeal is pro-
hibited by statute, and renders the money-
lender liable to a fine on conviction under
the Summary Jurisdiction Acts. The prin-
ciple of law applicable has been accurately
expressed by Lord Justice Ifarwell, that a
contract which is expressly forbidden and
made criminal by Act of Parliament can
give no cause of action to a party who seeks
to enforce it. 1In Whiteman v. Sadler Lord
Dunedin adds that the same result follows
in the case of a contract which is not ex-
Eressly but only impliedly forbidden. 1
ave therefore come to the conclusion that
the appellant is not liable and that his
appeal should be allowed, unless the case is
governed by the decision in Whiteman v.
Sadler. If it is so governed the appellant
cannot succeed.

The point really decided in the case of
W hiteman v, Sadler is that a moneylender

whose name has been placed on the register
by the officers of a public department in
conformity with regulations purporting to
be issued under the authority of Parliament
does not become liable to fine and imprison-
ment and the absolute loss of all his con-
tracts, not for trading without registration,
but for trading inanameregistered wrongly,
but registered by the authorised exponents
of the requirements of the Act as statutory
custodians of the register. This passage is
in substance taken from the opinion of
Lord Macnaghten. Lord Macnaghten goes
on to say—*“If in violation of the plain
words of the Act a moneylender trades
without being registered at all, or being
registered trades In another name, he is
very properly left to the mercy of anyone
who chooses to attack him, and his con-
tracts are rightly avoided.” In the case
with which Lord Macnaghten was dealing
the question was one of registered name,
but in my opinion the passage is equally
applicabletoaquestion of registered address,
Lord Dunedin states in his opinion—“1I
think registered name means de facto regis-
tered name, and that it would be contrary
to all justice to penalise the appellants for
what was really a mistake of the Inland
Revenue.” Lord Dunedin no doubt ex-
presses the opinion that, apart from the
question of registration, the contract was
only void if it was struck at by the prohibi-
tion under section 2 (1) (¢), but this was not
the matter directly in debate, and the noble
Lord has expressed his opinion on this point
in the present appeal after full discussion.
Lord Loreburn expresses his concurrence,
and that of Lord Ashbourne with those of
Lord Macnaghten and Lord Dunedin, Lord
James of Hereford withdrew his intended
judgment, although entertaining on some
points considerable doubt. There is no
doubt that the opinion of Lord Mersey does
state specifically that there is no express
prohibition in either sub-section 1 (a) or (b),
whereas there is in sub-section 1 (c¢), but
this opinion, although entitled to great
weight was not concurred in by any other
of the noble Lords before whom the appeal
was heard. I think therefore that the
question now on appeal before your Lord-
ships is not governed by Whiteman v.
Sadler, but is open to consideration on its
merits.

Inmyopinion the appeal should beallowed
with costs here and below.

Their Lordships allowed the appeal.
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