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was really no more than a certificate. With-
out such a certificate the Chancery could
never have been put into operation so as to
enable the title to be comwpleted. But the
service never could operate to make a person
heeres propinquior who was not in fact
such, The fallacy which underlies Mr Gil-
christ’s ingenions argument is in supposing
that upon the decree of the Sheriff Court of
Chancery depends the capacity of heir—
that it confers the quality or the rights of
heir upon the person named in the decree.
Tt does not ; and the adjection to it of the
effect of a disposition by the deceased does
not cure an error as to the identity of the
hypothetical disponee. Death and propin-
quity are facta propria, the most diffieunlt of
all to establish by proof in a Court; but
they remain radically fundamental in a
question as tg the right of the heir. If that
is correct then (like other radical defects)
the defect which the pursuer alleges against
the service in this case—whatever poten-
tialities have been added to it by statute—
is inherent in it; and a radical defect of
that kind always stands, and must stand, in
the way of third party acquirers, however
good their faith.

It seems to nie accordingly that the judg-
ment reclaimed against must be affirmed.

LoRD MACKENZIE — This is one of the
unfortunate cases in which loss has to fall
on one or other of two innocent parties. I
agree with your Lordship that the able
argument adduced on behalf of the re-
claimers fails., On the first branch of it I
think it fails because it is an attempt to
read into section 46 of the Titles to Land
Act 1868 a great deal more than the section
will bear. On the second branch I think
the argnment fails because a decree of ser-
vice does not and cannot make a person the
heir who is not the heir. Therefore the
onerous bona fide third parties in this case
are just in the position of having acquired
their right from one whose ex facie title
depended upon a fundifus nullivy.

Lorp SKERRINGTON — The defenders’
counsel submitted an argument which was
novel, and for which, as far as I know,
there is no authority. He maintained that
a person who in good faith buys heritable
property from a seller who has an ex facie
valid feudal title, one of the links of which
is a service as heir, is entitled without
appealing to prescription to retain the
property, even although it afterwards
appears that the person who served as heir
was not in fact the true heir. T have always
understood that, until a retour or service
had been fortifiel by prescription, it was
open to the true heir to come forward and
set it aside, together with the titles which
depended upon it for their validity, That
I think has always been the law, and it was
not altered in any way by the conveyancing
legislation of 1847 and subsequent years.

The case is a hard one for the compearing
defenders. At thesame time I cannot help
regretting that the Sheriff of Chancery did
not dismiss the petition for service as irrele-
vant, but proceeded to pronounce a decree
which seems to me to contain anonsequitur.

It was quite true as the petitioners averred
that they were ““ the only children” of a
cerltain Robert Stobie, but they did not
aver, and the decree of service does not
bear, that they were Robert Stobie’s only
descendants. Accordingly it did not follow
that the petitioners were the nearest and
lawful heirs of Robert Stobie’s childless
brother David. In point of fact David’s
heir was the pursuer, the daughter of
Robert’s deceased son, and the niece of the
petitioners who improperly obtained the
service,

LorD CULLEN—I think that this is a case
of a radical defect of title, and that the

.judgment of Lord Stormonth Darling in

the case of Mackie (34 S.L.R. 34), cited to us,
rightly proceeded on the ratio that a dis-
position granted by a person wrongly served
as heir is of the nature of a conveyance a
non domino, and therefore will not support
a right to property in the disponee unless
fortitied by prescription. There is no
analogy between a disposition voluntarily
granted by the true owner under the induce-
ment of fraudnlent misrepresentation and a
service of the wrong person as heir. The
service is fundamentally vitiated by falsity,
and the analogy is rather that of a forged
writ. The defenders founded specially upon
section 46 of the Act of 1868, but that enact-
ment merely says that unless and until
reduced a service shall operate to transmit
property in a particnlar way. If the service
be reduced then the natural effect of that is
that subsequent writs have no foundation
to rest on and that they fall also, and sec-
tiomr 46 says nothing to the contrary. fn
the cases to which our attention was called
relating to sales under jndicial sanction
(Wilson v. Eliott, 3 W. & S. 60; Baird v.
Neill, 13 8. 927), the authority of the Court
was granted for the purpose of enabling a
good title to be offered in the market to the
purchaser of the land authorised to be sold.

The Court adhered.
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Charitable Bequests and Trusts — Uncer-
tainty — * Charitable and Benevolent
Institutions.”

Held (aff. judgment of the First Divi-
sion) that a residuary bequest in favour
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of ‘““such charitable and benevolent

institutions in Glasgow and Paisley”

as the testator’s trustees might think

best was not void from uncertainty.
The case is reported ante ut supra.

Walter Caldwell and others, the testa-
tor’s next-of-kin and the, second parties to
the case, appealed to the House of Lords.

At delivering judgment—

LoRD BUCKMASTER—The question that
arises for decision in this case is as to the
effect of a gift contained in a mutual settle-
ment and trust-disposition of James Cald-
well and Margaret Telfer or Caldwell, which
was registered in the Books of Council and
Session on the 20th December 1917,

By this will a considerable number of
pecuniary legacies were given to a variety
of specified benevolent and charitable
objects. These objects were all either
included under the phrase *‘institution”
or ‘‘association” or ‘*incorporation,” not
necessarily meaning that they were thereby
distinet, but that the name in each case
involved either the one qualification or
the other. Consequently no help can be
obtained from these words in construing a
similar phrase in other portions of the
settlement. After these provisions the
trast-disposition continued in these terms
—«And in the last place, should there be
any further funds available we direct the
trustees to divide the whole of the residue
and remainder among such charitable and
benevolent institutions in Glasgow and
Paisley, and in such sums not exceeding
the sum of Three hundred pounds sterling
to any institution as in their discretion may
seem best, and the trustees shall be the sole
judges as to charitable and benevolent in-
stitutions which may participate in such
residue, and as to the sum or sums which
may be so paid to each.” It is contended
on behalf of the next-of-kin, who are the
present appellants, that this gift is too
vague to be valid ; that the words *“ charit-
able ” and *“benevolent” are not capable of
such a construction as will cause the wider
meaning of the word ‘‘benevolent” to be
controlled by the less extensive significance
of the word *‘ charitable”; and that in con-
sequence there is imposed upon the trustees
« duty which is impossible for reasonable
men adequately to discharge, and that
therefore by reason of the uncertainty of
the gift it fails and there is an intestacy.

It is unnecessary for this House to decide
whether or no a gift to benevolent institu-
tions alone iu the words that are contained
here would or would not be adequate. In
the authority that has been referred to in
1918 Appeal Cases, p. 337, there are state-
ments to be found in the judgment of my
Lord Atkinson which certainly suggest that
even such a gift might be good because the
limitation of the area within which the
institutions are to be selected, and the fact
that the benevolent gifts themselves must
be confined to something in the nature of an
institution, would sufficiently limit the gift
to enable it to be effectively carried out by
the trustees. But it is unnecessary to decide
that point, for this reason—The judgments
appealed from are based upon the view that

“charitable and benevolent” really mean
such charitable gifts as are benevolent, and
there is considerable authority both in Scot-
land and in England to show not only that
such a construction is possible, but that in
the absence of words Lo the contrary it is
the one that ought to be adopted. The case
of Hill v. Burns, reported in 2 Wilson &
Shaw, accepts that as the true view of the
will in that case where a similar phrase was
used, although I agree with Mr Sandeman
that the actual point does not appear to
have been the subject of elaborate dis-
cussion. To the same effect is the case
of Miller v. Black's Trustees, reported in
2 Shaw & M‘Lean; and finally in the
English Courts in the case of Jarvis v. The
Corporation of Birmingham, {1904] 2 Ch.
354, the actual words ¢ such charitable and
benevolent institutions as the trustees shall
in their discretion determine” were the sub-
ject of examination by Lord Justice Farwell,
then Mr Justice Farwell, who, after investi-
gating both the Scotch cases and the earlier
English cases which appear to favour the
contention of the appellants in this case,
decided without hesitation that the gift
ought to be so construed that the word
‘““and” should be given its proper literary
meaning, and that the word ** benevolent”
should be subject to the control effected by
its conjunction with the word “ charitable.”
The learned Judge stated his view in these
words—*‘‘ Having regard to the curiously
technical meaning which has been given by
the English Courts to the word ‘charitable,’
I am not surprised that the testator should
have desired that the institutions should
be not only charitable but should be also
benevolent. ‘There are certainly some which
I think it would be difficult to say are bene-
volent, such as the distribution of the works
of Joanna Southcote, although that was
held to be charitable. I think the testator
here intended that the institutions should
be both charitable and benevolent, and I
see no reason for reading the conjunction
‘and’ as *or.” With those observations
I am in entire agreement. I see no reason
why a word which has a perfectly plain
meaning and should ordinarily be read as
signifying something conjoined with what
has gone before should have its meaning
altered in order that a gift which upon the
face of it would be good should be made
bad by severing two things which the tes-
tator had himself joined together.

For this reason I think that the judgment,
appealed from is correct,and that this appeal
should be dismissed, with costs.

LORDS ATKINSON, SHAW, SUMNER, and
WRENRBURY concurred.

Their Lordships dismissed the appeal,
with costs.

Counsel for the Appellants -~ Sande-
man, K.C.—Graham Robertson. Agents—
Maclay, Murray, & Spens, Glasgow—J. & J.
Ross, W.S., Edinburgh—Sherwood & Com-
pany, Westminster.

Counsel for the Respondents-—MacRobert,
K.C.—Dutifes. Agents —Wilson, Caldwell,
& Tait, Glasgow—Cowan & Stewart, W.S.,
Edinburgh — Hicks, Arnold, & Bender,
London.



