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Information Commissioner’s Office

Freedom of Information Act 2000 (FOIA)

Decision notice

Date: 18 May 2022
Public Authority: The Department of Health and Social Care
Address: 39 Victoria Street

London

SW1H OEU

Decision (including any steps ordered)

1. The complainant requested information from the Department of Health
and Social Care (DHSC) relating to a SARS contingency plan. The DHSC
refused to comply with the request citing section 12(1) (cost limit) of
the FOIA.

2. The Commissioner’s decision is that the DHSC was entitled to refuse to
comply with the request in accordance with section 12(1) of the FOIA.
He also finds that the DHSC met its obligations under section 16(1) of
the FOIA to offer advice and assistance.

3. The Commissioner does not require the DHSC to take any steps.

Request and response

4. On 19 July 2021, the complainant wrote to the DHSC and requested
information in the following terms:

“The National Risk Register (NRR) published by the Cabinet Office
in 2008 states that:

‘New and Emerging Infectious Diseases’ 2.40 The Department of
Health has developed a contingency plan for dealing with SARS
and this would provide the basis for dealing with any future
outbreaks should the disease re-emerge. This builds on our
generic responses to outbreaks of infectious diseases and the
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specific lessons learned during the SARS outbreak’. (My
emphasis) p.15

The assertion that the Department of Health has developed a
contingency plan for dealing with SARS is also reiterated in the
NRR for 2010, paragraph 2.14, the NRR for 2012 at paragraph
3.16, and the NRR for 2015 at para 2.10.

Thus in four separate NRR'’s, published over a period of seven
years, each one specifically states that the Department of Health
has developed a SARS contingency plan to deal with another
outbreak of SARS. Each statements implies that the Department
of Health is in possession of a fully developed and tested SARS
contingency plan which can be implemented without delay.

However when I made Freedom of Information requests
([references redacted]) requesting a copy of the fully developed
and tested SARS contingency plan that the Department of Health
explicitly mentions in four NRR’s the copy the DHSC sent me
after 84 working days is entitled: ‘Draft, UK Health Departments,
Contingency Plan for Severe Acute Respiratory Syndrome
(SARS), June 23 2003.

Clearly, a draft SARS contingency plan is not the same as a fully
developed one nor can such a plan have been validated as
required by the guidance set out in the document entitled: The
Lead Government Department and its role — Guidance and Best
Practice, Civil Contingencies Secretariat, Cabinet Office, March
2004, paragraph 5, p.4.

Therefore could you please send me copies of all electronic and
paper records which log the progress and status of the ‘Draft, UK
Health Departments, Contingency Plan for Severe Acute
Respiratory Syndrome (SARS), June 23, 2003 from its inception.

I would also like to request copies of all electronic and paper
records which log the progress and status of the fully developed
SARS Contingency Plan discussed in ‘Emerging Infectious
Diseases’ section of the National Risk Register copies of which
were published in 2008, 2010, 2012 and 2015.

In a similar vein I would also like to request copies of all
electronic and paper records that note, mention or discuss that
the SARS contingency plan developed by the Department of
Health is to be cited in the ‘New and Emerging Infectious
Diseases’ section of the National Risk Register copies of which
were published in 2008, 2010, 2012 and 2015.”
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5. The DHSC responded on 16 August 2021. It informed the complainant
that it was aggregating the request with another request submitted to
the DHSC by the complainant on the 19 July 2021. The DHSC stated
that it was refusing to comply with both requests and cited section 12(1)
(cost limit) of the FOIA as its basis for doing so.

6. On 23 August 2021, the complainant wrote to the DHSC to request an
internal review.

7. Following an internal review, the DHSC wrote to the complainant on 8
November 2021. It stated that it was incorrect to aggregate the request
with the complainant’s second request as while the two requests are for
similar information, the information is not so similar that the requests
can be merged.

8. The DHSC however, maintained its reliance on section 12(1) of the FOIA
to refuse to comply with the request. The DHSC stated that even when
the request is not aggregated with another, it considers that the cost of
complying with the request would exceed the cost limit.

Scope of the case

9. The complainant contacted the Commissioner on 13 November 2021 to
complain about the way their request for information had been handled.

10. The scope of this case and the following analysis is to determine if the
DHSC has correctly cited section 12(1) of the FOIA in response to the
request.

Reasons for decision

Section 12 - cost of compliance

11. Section 12(1) of the FOIA states that a public authority is not obliged to
comply with a request for information if the authority estimates that the
cost of complying with the request would exceed the appropriate cost
limit.

12. The appropriate limit is set in the Freedom of Information and Data
Protection (Appropriate Limit and Fees) Regulations 2004 (‘the Fees
Regulations’) at £600 for central government public authorities such as
the DHSC.
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The Fees Regulations also specify that the cost of complying with a
request must be calculated at the rate of £25 per hour, meaning that
section 12(1) effectively imposes a time limit of 24 hours for the DHSC.

Regulation 4(3) of the Fees Regulations states that a public authority
can only take into account the cost it reasonably expects to incur in
carrying out the following permitted activities in complying with the
request:

e determining whether the information is held;

e locating the information, or a document containing it;

e retrieving the information, or a document containing it;

e and extracting the information from a document containing it.

A public authority does not have to make a precise calculation of the
costs of complying with a request; instead, only an estimate is required.
However, it must be a reasonable estimate. In accordance with the
First-Tier Tribunal decision in the case of Randall v IC & Medicines and
Healthcare Products Regulatory Agency EA/20017/00041, the
Commissioner considers that any estimate must be “sensible, realistic
and supported by cogent evidence”. The task for the Commissioner in a
section 12 matter is to determine whether the public authority made a
reasonable estimate of the cost of complying with the request.

Section 12 is not subject to a public interest test; if complying with the
request would exceed the cost limit then there is no requirement under
the FOIA to consider whether there is a public interest in the disclosure
of the information.

Where a public authority claims that section 12 of the FOIA is engaged it
should, where reasonable, provide advice and assistance to help the
requester refine the request so that it can be dealt with under the
appropriate limit, in line with section 16 of the FOIA.

The DHSC'’s position

18.

19.

As is the practice in a case in which the public authority has cited the
cost limit under section 12(1) of the FOIA, the Commissioner asked the
DHSC to provide a detailed explanation of its estimate of the time and
cost of responding to the request.

In its submissions to the Commissioner, the DHSC maintained its
reliance on section 12(1) of the FOIA and offered an explanation for how
it had calculated that the request exceeded the cost limit.
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20. The DHSC explained that it had carried out a search for information
within the scope of the request using the search term ™UK Health
Departments” AND “contingency plan” AND (*SARS” OR “severe
acute”)’. This returned a total of 8,334 files which may contain
information within the scope of the request.

21. The DHSC estimated that if it were to take 5 minutes to review each file
and determine whether it fell within the scope of the request, in total, it
would take 694.5 hours to provide the requested information (5 minutes
x 8,334 files = 694.5 hours). Therefore, the DHSC calculated that it
would cost £17,387.50 to comply with the request.

The Commissioner’s position

22. The Commissioner considers the DHSC estimate of 5 minutes to review
each file for information within the scope of the request to be
reasonable. Even if the DHSC was to take only 1 minute to review each
file, the cost of complying with the request would still be in excess of the
cost limit.

23. The Commissioner’s decision is that the DHSC estimated reasonably that
the cost of complying with the request would exceed the appropriate
limit. Therefore, the DHSC was correct to apply section 12(1) of the
FOIA to the request.

Section 16 - advice and assistance

24. Section 16(1) of the FOIA provides that a public authority should give
advice and assistance to any person making an information request.
Section 16(2) clarifies that, providing an authority conforms to the
recommendations as to good practice contained within the section 45
code of practicel! in providing advice and assistance, it will have complied
with section 16(1).

25. In its initial response to the request the DHSC stated that it was unable
to advise the complainant on how they could narrow the scope of their
request to bring it within the cost limit. In its internal review response,
the DHSC clarified that it was unable to advise the complainant how to
narrow the scope of their request due to the wide ranging nature of the
request.

1 https://www.gov.uk/government/publications/freedom-of-information-
code-of-practice
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26. In its submissions to the Commissioner, the DHSC repeated that it does
not consider that it is able to provide the complainant with advice on
how to narrow the scope of their request due to the wide ranging nature
of the request.

27. The Commissioner accepts that the DHSC is unable to provide the
complainant with advice on how to narrow the scope of their request to
bring it within the cost limit due to the broad nature of the request. He
is therefore satisfied that the DHSC met its obligations under section
16(1) of the FOIA.
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Right of appeal

28. Either party has the right to appeal against this decision notice to the
First-tier Tribunal (Information Rights). Information about the appeals
process may be obtained from:

First-tier Tribunal (Information Rights)
GRC & GRP Tribunals,

PO Box 9300,

LEICESTER,

LE1 8DJ

Tel: 0300 1234504

Fax: 0870 739 5836

Email: grc@justice.gov.uk

Website: www.justice.gov.uk/tribunals/general-regulatory-
chamber

29. If you wish to appeal against a decision notice, you can obtain
information on how to appeal along with the relevant forms from the
Information Tribunal website.

30. Any Notice of Appeal should be served on the Tribunal within 28
(calendar) days of the date on which this decision notice is sent.

Ben Tomes

Group Manager

Information Commissioner’s Office
Wycliffe House

Water Lane

Wilmslow

Cheshire

SK9 5AF
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