© 00 N oo o b~ w N P

N RN N NN NN R P P R R R R R R R
o N W N P O © 0 N o 0O M W N L O

THE PATENT OFFI CE
Court Room 1
Har nswort h House,
13- 15 Bouverie Street,
London, EC4Y 8DP

Friday, 6th July, 2001.
Bef or e:

Dl VI SI ONAL DI RECTOR
(M P Hayward)

(Sitting for the Conptroller-CGeneral of Patents etc.)

In the Matter of THE PATENTS ACT 1977
- and -

In the Matter of Patent No: GB 2311053: Section 40
M CHAEL STUART BACON

- and -

In the Matter of Qpposition thereto by
ENTERTAI NMENT UK LTD

(Transcript of the Shorthand Notes of Marten Wal sh Cherer Ltd.,
M dway House, 23/92 Cursitor Street, London ECAA 1LT.
Tel ephone No: 020- 7405-5010. Fax No: 020- 7405-5026)

MR D LUDLOW ( Robbi ns A ivey) appeared on behal f of the Applicant.

MRS J NEEDLE (WH Beck Geener & Co) appeared on behal f of
t he Qpponents.

DECI SI ON
(As approved by the Hearing Oficer)



© 00 N oo o b~ w N P

N RN N NN NN R P P R R R R R R R
o N W N P O © 0 N o 0O M W N L O

Friday, 6th July, 2001
DECI SI ON

THE HEARING OFFICER. | will now give ny decision and | wll start

by summari sing the background.

This hearing has been held to consider two prelimnary
poi nts in proceedi ngs under section 40 of the Patents Act 1977
relating to conpensation of enployee inventors. These
proceedi ngs have been brought by M Bacon in respect of a
British patent and sone related patents and utility nodels in
four other countries.

It is not disputed that M Bacon is the inventor and
that the proprietor of the patents and utility nodels is the
conmpany Entertainnent UK Limted which | will refer to as EWK

It is also not disputed that M Bacon was enployed by EWK
until he retired | ast year and that he was enployed in a very
seni or capacity there.

The stage the proceedi ngs have reached is that we have a
statenent and a counter statenent but we have not yet got to
the evidence because the claimants put in a request for
di scl osure. The defendants resisted that request and also

countered with a request for summary judgnent dismssing the

application. I will deal first with the request for summary
j udgnent . | nmust first decide whether | have jurisdiction to
make an order for summary judgnent, and if yes, | nust then

deci de whether | should grant it.

It is certainly true that requests for summary judgnent
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before the Controller are for allegedly hopeless clains are
3fairly rare. In fact | have only managed to find one and
that was dealt with very, very briefly indeed.

The question is do | have the jurisdiction to entertain
it? M Ludlowargued | do not. M attention was drawn to the
Tribunal Practice Notice 1/2000 ([2000] RPC 587) and the
Patent Amendnent Rules 1999 which gave the Conptroller the
| egal power to do certain things |ike hold case managenent
conferences, and so on, but which did not, M Ludlow
submtted, give a power of summary judgnent. Ms Needle
however, argued that the Tribunal Practice Notice incorporated
the Gvil Procedure Rules which, of course, include the power
of sunmary judgnent.

As | understand it the Tribunal Practice Notice did not
exactly incorporate the Gvil Procedure Rules into the Rules
of this Tribunal. It sinply indicated that we woul d be gui ded

by them as indeed we were previously by the Rules of the Hi gh

Court. Therefore | think to talk about them being
incorporated is going slightly too far. I should also
perhaps explain what | understand to be the status of a
Tribunal Practice Notice. It is not a third tier of
| egi sl ati on. It is guidance indicating the line that the
Comptroller will normally follow though of course it is not

bi ndi ng on ne.
M Ludlow also referred to two of the Ofice' s guidance

leaflets. | have an apology to make in this respect. The two
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leaflets are about to be replaced. | signed off the
repl acenent only two days ago. Not only that | have sitting
on ny desk a nmuch nore conprehensive manual which is the
rewitten guidance manual for Hearing O ficers and which wll
soon be published as well. This may well have hel ped you too.

I must apologise for the fact that the guidance you were
| ooking at was published prior to the Tribunal Practice
Notices and is therefore somewhat inconplete. | nust also
apol ogise for the fact that the Ofice's litigation section
did not actually issue formal notice of this Hearing unti
seven days ago. M  Ludl ow was correct in saying that that
was due in part to staff sickness, but | have to say that our
procedures shoul d have been tighter and the notice should have
gone out earlier.

Returning to the question of jurisdiction, M Ludlow
argued that there appeared to be no power in the rules for ne
to actually grant summary judgnent. I have drawn his
attention to the comments of Punfrey, J., in Pharnedica Grbh's
Trade Mark Application [2000] RPC 536, popularly known as the
Fri ski es case.

In that case, at p 541, Punfr ey, J., sai d:
"Notwi thstanding the fact that the registrar is, like the
county court, a tribunal which is established by statute, |
have no doubt that the registrar has the power to regulate the
procedure before her in such a way that she neither creates a

substantial jurisdiction where none existed, nor exercises
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that power in a manner inconsistent wth the express
provi sions conferring jurisdiction upon her."

| believe that principle gives ne the power to consider
an application for sunmary judgnent. | do not believe that
considering an application for summary judgnent is creating a
substantial jurisdiction where none existed nor is it doing
sonet hing which is inconsistent with the express provisions of
either the Patents Act 1977 or the Patents Rul es 1995.

The fact that the possibility of summary judgnment is not
mentioned in the Act or Rules does not nmean to say that |
cannot consider it. It is not inconsistent with them so |
believe | do have the jurisdiction.

It is analogous to ny jurisdiction to hold this very
Hearing. M Ludlow pointed out that there was nothing in the
Act or the Rules about holding prelimnary hearings. As |
observed earlier, we have been doing so for decades and i ndeed
we have no option but to do so if a prelimnary issue arises.
We are obliged by Rule 88 of the Patents Rules 1995 to give a
party an opportunity to be heard before exercising a
di scretionary power adversely to that party and that
necessarily nmeans holding a prelimnary hearing. Thus | am
quite confident | have the jurisdiction to hold today's
hearing as well.

M  Ludl ow was concerned he had not had a formal notice
of the hearing on summary judgnent which identified our

power s. | have apologised for the fact that the fornal
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letter fromthe office was late, but the date of the hearing
was agreed orally with both sides and Ms Needl e was correct
when she said that the claimant was on notice that the
guestion of summary judgnment was to be the subject of this
hearing beause it was nentioned in a letter that goes back to
the 14th May.

| am satisfied therefore that the claimnt had adequate
notice of this hearing, and that includes adequate notice for
the purpose of Article 6 of the European Convention on Human
Rights which M Ludlow also alluded to. He had adequate
notice both of the date of this hearing and of what was to be
considered at it.

It is true that that notice did not draw attention to
the basis for ny power to consider sunmary judgnent but that,
as it turns out, has been an issue to be considered at the
prelimnary hearing itself. | do not think even if our
letter had gone out in tinme it would have quoted a specific
| egal basis because the power cones, if you like, from the
sort of consideration set out by Punfrey, J., in Pharnedica
rat her than from anything expressly in the Act or Rules.

I think that covers the point on jurisdiction so in
conclusion | am satisfied that | do have jurisdiction to
consider the application for summary judgnment, albeit it has
rarely been sought in proceedings before the Conptroller in
t he past.

I will now go on to consider the request itself, in
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other words, whether | should exercise ny discretion and
dism ss the application summarily or not.

As | have indicated, requests for summary dism ssal of
allegedly hopeless clains are rare proceedings before the
Comptroller. Consequently there are no guidelines |aid down
but both sides have agreed that rule 24.2 of the GCvil
Procedure Rules is the nodel which | should apply and | agree
with that. In the absence of any express guidance to the
contrary in the Patents Rules or the Patents Act we would turn
to the CGvil Procedure Rules and follow the procedure that the
Courts woul d have fol | owed.

Rule 24.2 of the Gvil Procedure Rules states that:

"The court may give sunmary judgnent against a clainmant or
defendant on the whole of a claim or on a particular issue
if -

(a) it considers that -

(i) that the claimant has no real prospect
of succeeding on the claimor issue; or"
and I can skip the next bit and then go on to:

"(b) there is no other conpelling reason why the case or
i ssue should be disposed of at a trial."

These are the two linbs of rule 24.2, "no real prospect
of succeedi ng" and "no other conpelling reason"” that M Ludl ow
drew to ny attention and | accept they are the factors that |
need to consider.

M  Ludlow also drew ny attention to the Swain v H |l nman
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case reported in The Tines on 4th Novenber 1999 in which the
Master of the rolls, Lord Wolf, said:

"The words 'no real prospect of succeeding’ do not need
anplification. They speak for thenselves.... they direct the
court to the need to see whether there is a 'realistic' as
opposed to a 'fanciful' prospect of success".

The sane case also points out that | nust avoid
conducting a mni-trial.

Both sides have tried to tell nme what evidence they are
going to produce, with a view to persuading nme that the claim
does or does not have a real prospect of succeeding. I am
not, in deciding the question of summary judgnent going to
start getting into the details as to who mght be right or who
m ght be w ong. | think that would quite inappropriate.
Instead, | wll concentrate on what was pl eaded.

Let me now | ook at the argunents that have been advanced
by both sides for and against dismssing this claimat this
st age. The first argunment from Ms Needle's side was that
the tine scale is too short to assess any benefit. The
invention has not been exploited yet for Iong enough, the
patent was only granted |last July. She quoted, British Steel
Plc's patent [1992] RPC 117. The claimhad been brought after
a simlar period, about a year after the patent had been
granted. The Hearing Oficer did not rule out the possibility
t hat outstandi ng benefit could have been denonstrated in that

time but nmade clear it would, to put it bluntly, be hard work
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to do so.

This case was used by both sides, one to say it was too
short a tinme, the other to say it is clearly not inpossible to
prove outstanding benefit in so short a tine. It is a short
time and it is clear that an applicant under section 40 has
got a harder job if they are applying so soon after the patent
has been granted.

Havi ng said that, this application under section 40 does
not just relate to the GB patent. There are other patents and
utility nodels sone of which were granted as | ong ago as 1996,
so it is not correct to say that the rights only stem from
| ast year. They go further back than that.

Thus, although | think M Bacon has given hinself an
uphill task by comng in so quickly, I do not think in itself
that is a reason for ruling the clai mout as hopel ess.

Following up that point, there was the question as to
whether | would be able to take account of any pre-grant
benefits, and the benefits fromthe foreign rights. So far as
the latter at least are concerned, section 43 (4) gives a
cl ear answer - yes. Indeed, as Ms Needle said, there is
only one profit centre for the benefits fromall courses. As
far as | understand it, they are all swept up in the profits
to EUK or its Ross Division

There was the question as to the extent to which I would
be able to take account of future profits. | amnot going to

make a definitive ruling on that now Clearly there is a
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| arge elenent of speculation in future profits. Ms Needle
rightly said that sone new technology could cone along
tonmorrow that could bring the exploitation of this invention
to a halt and nmake it totally redundant. Therefore one has to
be careful about future profits. Ms Needle also rightly drew
attention to the fact that section 40 says that | have to
establish that the invention is (present tense) of outstanding
benefit and wunder section 40 (1), before | can award
conpensati on.

However, as M Ludlow pointed out, when we cone to
section 41 (1) it says that in awarding conpensation | can
take account of benefits that the enployer nmay reasonably be
expected to derive from the patent. That is clearly
referring to future benefits.

There is an issue there as to whether that provision in
section 41 (1) has any bearing on the interpretation of the
use of the present tense - "is of outstanding benefit"” - in
section 40 and that may need to be argued nore fully at a
subst antive heari ng. I amnot at this stage prepared to rule
out as conpletely out of the question the possibility that
what mght happen in the future nmay have a bearing on ny
assessment under section 40 (1). | amreluctant to throw that
point out as utterly hopeless although there is clearly an
issue there that wll need to be addressed.

I nust also deal with one other point that M Ludl ow

rai sed. This is in connection with the second of the two

10
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l[inbs in Rule 24.2 (b) of the Gvil Procedure Rules, that is:

"there is no other conpelling reason why the case or
i ssue should be di sposed of at trial".

He said there is a public interest in continuing this
case because there are not nany precedents, so it would be
useful to examne the thing properly. | reject that
argunment. There have been nore precedents than he is aware of
as | am aware of at |east six cases, but in any case | think
it would be quite wong to continue with hopel ess cases nerely
to provide nore case law. | think that would be very unfair
on the enployer and | can see no justification for that.

That | eaves the question as to whether the pleaded case
is hopel ess because the profits as pleaded have no hope of

ever being rated as outstanding.

I have had, as | said, sone attenpts from both sides to
tell me what evidence wll eventually be produced on the
actual profits. Looking at the statenents of case, though,

the best that M Bacon cones up with in terns of any tangible
figures in his statement is that EUK nade a net profit from
the invention of 2.82 per cent in a four nmonth period from
Septenber 1998 to January 1999. He then goes on to talk
about budgeted profits but does not put themin the context of
the total turnover of the conpany. The enployer EUK in its
counter-statenent says that the percentage of profits fromthe
Ross Division - the division that has been set up, as |

understand it, to exploit the invention - were, in the |ast

11
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three years, at the highest 1.5 per cent. That figure has
been disputed. M Ludlow says it was actually 1.85 per cent.
I do not think it nakes a |ot of difference for the purposes

of sunmary judgnent whether it is 1.5 per cent or 1.85. It is
of that order of nagnitude.

| have to say that is a low figure for establishing a
claimthat a patent has been of outstanding benefit. It is a
very low figure and if that is all |I had to go on I think I
would be tenpted to dismss this claim as being hopeless.

What has energed this norning and from sonme of the
correspondence since the statenment of case was first put in,
is that M Bacon's case does not rely solely on that. He
seens now to be relying on other issues. For exanple, he
seens to be relying on an allegation that sales were secured
by virtue of the patent that would otherw se not have been
secured. He also seens to be relying on licences that he says
were granted. | find it surprising that none of this was
pl eaded in his statenent. M Bacon was, as | understand it,
set up as nmanaging director, or certainly in a senior post in
the Ross Division that was set up to exploit the invention
He nust have had a very good idea of what was going on and
what benefits the conpany was getting fromthe invention. He
retired sone tine |last year, | amnot quite sure when, but up
to the tine he retired he should have been in a very good
position to know what was goi ng on

On that basis, if he is now saying that there are other

12
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benefits, they really should have been in his statenent of
case.

That gives ne a dilemma in the sense that if | |[|ook
solely at the pleaded case | would be hard put to accept that
it could lead to a finding that there had been outstanding
benefit, but that may not be so if there are other benefits to
consi der.

I have the option of throwing this case out on the
grounds that it has not been adequately pleaded and telling
M Bacon to start again, but that would not achieve very nuch
as far as | can see unless he was going to defer starting
again for another two years to see how the profits worked out.

| would assune he would be starting again inmediately, so |
think that throwing it out, would not be a not sensible course
of action.

| am therefore going to allow the case to continue at

this stage.

That will then take us on to the second issue which |
will be comng on to later on today, the question of
di sclosure. | have not yet heard the parties' subm ssions on

this, but it is clear to ne that if | do decide to allow sone
di scl osure M Bacon should be in a nmuch better position to

present and plead his case properly.

Therefore, in dismssing this request for summary
judgnent, | amgoing to dismss it in a conditional way. Wen
I have heard and dealt with the issue of disclosure | wll, at

13
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the end of any disclosure that takes place, require a revised
statenent to be submitted by M. Bacon.

The other side will then have an opportunity to | ook at
that and they may at that stage wish to cone back to nme on the
guestion of summary judgnent saying, well, |look, even in his
revised statenment he has not got a hope. | wll be prepared,
if that is what they feel they want to do, to hear them again

on this point at that stage.

14
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(After the Decision the follow ng occurred:)

THE HEARING OFFICER It is a quarter-past 12.

VRS.

NEEDLE: Sir, I do have a point. | amin agreenment with you
that if the matters that have been raised this norning are of
inportance to the applicant's case then we need a revised
st at enent. I have a difficulty in know ng how | am going to
agree any disclosure requests at the nonent because nobst of
them are not relating to the matters in the present statenent
and it is an extensive exercise to get out |oads of docunents.

| do not want to put themin a situation where they are
getting out docunents relating to X because we think that
m ght be M Bacon's case when in the event it is Y and they
have to do the whol e thing again.

I am wondering if we cannot have the revised statenent
first and then a disclosure application when we know what the

i ssues are.

THE HEARI NG OFFI CER M Ludl ow?

MR LUDLON | am happy to proceed in that way, sir, and | think on

bal ance that probably would achieve a saving of tine and
expense which are the overriding objectives. In ny view | am
happy to proceed in that way. Equally I am happy to try and
crunch it this norning if you, as the person who is ultimtely
seized with the conduct of the proceedings, think that it is
desirable in the interests of expedition to try and achieve
agreenent in the formof an order today, then |I am quite happy

to go and sit down with Ms Needle and try and pinpoint the

15
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docurnents that we seek, but necessarily on the face of what is

going to be our anended pl eadi ng.

THE HEARING OFFICER: | think Ms Needl e has nade a valid point.

There is a chicken and egg problemhere. In a section 40 case
in many ways all the cards are in the enployer's hands in the
sense that the enployee may have a fair idea that there has
been an outstanding benefit, or could feel that, but does not
actually have the hard facts because they are in the
enpl oyer's hands. To that extent it may not be wuntil
docurents have been disclosed that it is possible finally to
firmup the enployee's case which is why | was provisionally
suggesting that we proceed with disclosure first. Equally you
are quite right, knowing the case partly dictates what should

be di scl osed.

VMRS. NEEDLE: | notice you said yourself, sir, M Bacon was an
enpl oyee in a very responsible job until fairly recently. I
am sure he could probably get 95 per cent or 90 per cent of
the way down his case w thout our docunents.

THE HEARI NG OFFI CER: | have made that point because, as | said, if

the situation were different then the omssions from his
statement would be nore excusabl e. It is clear there are a
ot of other issues that he was aware of but did not put in
hi s statenent.

A concern wuld be to avoid having to have a whole
series of prelimnary hearings when we have anot her fight over

di scl osure, then another fight over summary judgnent. It may

16
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be, and | would very much hope, that if the claimant were to
revise his statement now (and clearly once the clainmant has
revised his statenent Ms Needle will have to be given the
opportunity to put in a revised counter statenent - that
necessarily follows) you would then be able to agree on
di scl osure between you.

That would certainly be the best option. If you were
fairly optimstic that such agreenment woul d be possible, then
I think the sensible thing would be to termnate these
proceedi ngs now. If you thought there was a problem that
that mght not be possible, | would be happy to stay around
here while you spent the next hour or two trying to thrash out
sonet hi ng between you. It depends how quickly the clainmant

can thrash out an indication of what his statement is |ikely

to be. Then if the two parties still have a dispute over
di sclosure, | could still hear it today.

| amnot trying to rush you into this. | amjust trying
to work out sonething that will be the nost efficient, both

fromny point of view and your point of view

MR LUDLOW | think for ny part, sir, we have given full and frank

disclosure. M instructions are that we have disclosed every
pi ece of paper we have got. M opponent is an attorney of the
Suprene Court | think, | am not sure about that, but | am
quite happy to deal wth such a person on the genera

principles which are that we are all under a continuing duty

to disclose right the way through. I have no doubt that we

17
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can agree it if you feel that that will result in a saving of
time and expense then we are happy to get on quickly and anend
our pl eadi ng. W will serve it quickly and file it and we

will then, at a sane tinme, specify the docunents that we seek

THE HEARI NG OFFI CER: That sounds to nme as if that is the nost

sensi bl e way of proceeding. | hope you can agree it between
you. As | nmade clear earlier, we do not have standard
disclosure in Patent Ofice proceedings. W do expect
disclosure to be well focused. I have not heard vyour
argunments on disclosure, but if | my nake a provisional
observation, in the hopes of guiding you as you go ahead, | am

sure that sone of the categories you have sought are too w de.

I am not saying there is not something in them that is
justified, but as they stand they are too w de. It is very
easy for you to say you have disclosed all your docunents, but
you are dealing with one private individual. A conpany wll
have cellars full of docunents and it is a very different
matter for them As you well know, disclosure can be very,
very expensive for the parties and we need to nake sure that
this is kept proportionate and sensible and well focused on
the issues that are actually in dispute.

Those are the sort of criteria | would use in deciding
between you on what should and should not be disclosed. I
would like to hope that you could actually cone up wth
agreenent. |f not, of course, you will have to conme back to

me. MRS. NEEDLE: Yes.

18
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MR LUDLOW Yes.
MRS. NEEDLE: W will do our best, sir.
THE HEARI NG OFFI CER:  That will be excellent.

I think we then need to work out sone tinme scales
because we need to know where this case is going from here.
First, we wll have a revised statenent, ei t her a
suppl ementary statement or possibly it will be easier to put
in a fresh revised statenent and we then have a cl ean docunent
to work from How |long do you need for that?

MR LUDLON | think we can do it straight away, sir, by which I

nmean 14 days.

THE HEARI NG OFFI CER 14 days. | was going to suggest that nyself
as it struck me as a suitable period. 14 days for revised
st at enent . At that stage, Ms Needle, would you want to

prepare a revised counter statenment or would you prefer to go
into disclosure at that stage? Wth still having the right to
put in a revised counter statenment in due course?

VMRS. NEEDLE: |l am a little bit of a pedant in the way | do
t hi ngs. | would like to put in a revised counter statenent.

I would like to know what the case is and what the answers

are.
THE HEARING OFFICER: | think that basically that is the right way.
The only reservation | have is, if after disclosure there

have to be further tweaks to the statenent you m ght have to
make further tweaks to your counter statenment. | am aware of

the fact that disclosure could lead to further tweaks to the

19
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statenents and | am sure you are.

MRS. NEEDLE: Yes.

THE HEARI NG OFFI CER: That is fine. How | ong should | allow you
for that?

MRS. NEEDLE: | amthen aware that we cone to end of July and | do
not know who is going to be available over the August period
at the enployers, so could |I perhaps suggest that we be given
the normal six weeks?

THE HEARING OFFICER W will give it the normal six weeks. |If you
do it faster than that, that is fine.

MRS. NEEDLE: Qoviously, I will try.

THE HEARI NG OFFI CER | realise we are hitting the summer period
and that can be difficult when you are not in a position to
say who is avail abl e.

VRS. NEEDLE: That is ny problem | just do not know who is
avai | abl e over that period.

THE HEARI NG OFFI CER: Wen will the requests for disclosure cone
in, M Ludl ow?

MR LUDLOW | think we can do that sinultaneously, sir, ie., 14
days.

THE HEARI NG OFFI CER:  That will be a revised statenent of claimand
a revised request for disclosure in 14 days.

Ms Needle what tine scale on your side is sensible for
dealing wwth that request for disclosure? You are going to
get the two together.

MRS. NEEDLE: That is a really difficult one because | have no
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feeling for how |l arge the docunent trawl is going to have to
be.

THE HEARI NG OFFI CER Yes.

MRS. NEEDLE: | certainly would not wish to offer to conplete the
di scl osure by the tinme that we conplete the counter statenent,
but we could aim to have agreed the elenents of that
di scl osure exercise when we put in the counter statenment, so
we look to actually having it agreed between us, as to what
the scope of the disclosure is. Thereafter | am a little
lost as to how long it is going to take. | do not know which
docurents in which particular venue the clients are going to
be | ooki ng through.

THE HEARI NG OFFI CER: | take your point and of course I wll say

that any time limts | have set today will be extendable if in

fact reasonable difficulties arise. | amnot saying you have
infinitely elastic tine scales but clearly if t he
circunstances change | will have to consider that. | am just

slightly uneasy about |eaving that conpletely open-ended, but
I can do so if the parties think they are likely to agree it
bet ween t hem | do appreciate that you do not know what you
are going to be asked to discl ose.

MRS. NEEDLE: That is right and the client has several different
prem ses and has noved fairly frequently in the last few years
so it is: where are they, in whose possession are they in?

THE HEARI NG OFFI CER: | am going to nake a suggesti on. You have

said you would like six weeks, the standard tine for the
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counter statenent. | amgoing to suggest that we cut that
dowmn to four weeks, but with the proviso that if there are
serious difficulties you can cone back and ask if that could
be extended. I would expect sonme indication of what the
difficulties are. | amnot giving you carte blanch to extend
it.

MRS. NEEDLE: R ght.

THE HEARING OFFICER  If the whole factory has gone on holiday for
four weeks or key personnel are on holiday for four weeks, |
woul d take that into account.

Then a further four weeks beyond that for the
di scl osure, so that gives you eight weeks for the disclosure.
That is what we should be aimng for.

MRS. NEEDLE: Il will do ny very best to neet that tine table. As
| say, not knowing who is going to be where at the tine.

THE HEARING OFFICER:  Both sides are at liberty to cone back to ne
if there are genuine difficulties in the tine table. It may
be easier for M Ludl ow because he is only dealing with one
person. Even he may have a four week holiday booked.

MR BACON: | have.

THE HEARING OFFICER: We will then need to initiate evidence rounds
when disclosure is conpleted. | do not want to run too far
ahead but | think that at that stage we should be | ooking at
the first evidence round within six weeks.

VRS. NEEDLE: The normal tine table.

THE HEARI NG OFFI CER: The normal six week period. W will then
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conti nue the evidence rounds in the normal way.

I will go through that just to nmke sure we are all
absolutely clear as to what is agreed. M Ludlow will submt
a revised statenent within 14 days, both to the office and
obviously copy to the other side and you will acconpany that
with a revised request for disclosure. Ms Needle, for EUWK
will respond to that, within four weeks of receiving those
docunments, with a revised counter statement and will aimto
have conpl eted disclosure four weeks after that.

Havi ng conpl eted the disclosure then the normal evidence
rounds will start with six weeks for claimant to file his in
chief and followed by the normal two other evidence rounds.

Thank you for that.

There is one other issue | need to deal wth.
Traditionally the question of costs was left until right to
the very end, so with five prelimnary hearings nothing was
done about costs until we got to the end. As you wll have
seen from Tribunal Practice Notice 2/2000, we have now nade
clear that we intend to deal with costs at each stage. Do
either of you wish to make subm ssions on costs in respect of
this hearing?

MR LUDLON  For ny part, sir, | do not apply for ny costs of what
has turned out to be the main issue. I would respectfully
suggest that in the circunstances it is appropriate for costs
to be reserved.

THE HEARI NG OFFI CER  M's Needl e?
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VMRS. NEEDLE: | do not apply for ny costs.
THE HEARI NG OFFI CER: | will not reserve costs. Rather, | wll

just not award costs in respect of this hearing. Al though the
cl ai mtant has won on summary judgnent, | think that we would
not have gone through this procedure had he presented his
statenent properly, so | think it is six of one and half a
dozen of the other. There will be no costs in respect of this
prelimnary hearing.

It remains for ne to just remnd you that since ny
decision this norning has been on a matter of procedure any
appeal nust be nade within two weeks of today.

Thank you both for your co-operation and |et us hope we
can now proceed snoothly from here on

(12: 30 off the record)
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