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Background

1. On 28 November 2000 Univerdty of the Universe applied to regigter the following mark:

for agpecification of servicesin Class41 that reads.

“Academic training by distant learning and/or the Internet; educational certification and
accreditation servicesrelating thereto; but not including any such servicesrelating to
pharmacists and/or pharmacy ass sants.”

2. The application was given the number 2286992.

3. On 13 May 2002 de Brus Marketing Limited filed notice of oppodtion to thisapplication.
They say they have been providing remote learning services and products under the mark
EDUCARE sgnce at least the mid 1990s and have devel oped a substantial reputation in the mark.
Their objections are framed in the following terms

“The applicants applicationisfor identical servicesand includesamotto Educare et
Integrare. Inall probability when the mark isspoken it will either be asEducare or the
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Educarelogo. Thereisaccordingly ahigh risk of the public being confused particularly
inview of the identity of the servicesand passng off islikely to occur. Accordingly, the
application should be refused under the provision of Section 5(4)(a) of the Trade Marks
Act 1994,

The applicant isnot fully or completely identified and does not congtitute alegal person
empowered to hold property and the application wastherefore made in bad faithand is
contrary to Section 3(6) and isfurther contrary to Section 32 and it does not identify the
actual name of the applicant and should not have been accorded a filing date under
Section 33(1). Further, at the time of the application, the University of the Universe
whatever itslegal satuswas not formed and there was no intention to use the mark other
than in connection with services supplied to doctors. The satement concerning use made
on the Form TM 3 wastherefore inaccurate and the application was made in bad faith at
leadt, to the extent that it covers services supplied to parties other than doctors.”

4. The applicant filed a counterstatement denying the above grounds. The applicant’s
counterstatement contains a number of what amount to submissonsin relation to the grounds. |
take these into account in what follows along with the evidence and written submissonsfiled by
the opponents. Both sdes have asked for an award of cogtsin their favour.

5. Neither sdeindicated that they wished to avail themselves of the opportunity to be heard.
Acting on behalf of the Regidtrar | givethisdecison. | do not proposeto provide the normal
evidence summary at this point but will draw on relevant parts of the material submitted by the
opponentsin the decision that follows.

Decision
Sections 3(6) and 32

6. It will be apparent from the opponents statement of groundsthat they have raised a
fundamental challenge to University of the Universe’' s capacity to conditute alegal person
empowered to hold property and thusto be an applicant within the meaning of Section 32 of the
Act. Asaseparate matter thereisalso aclaimthat the application wasfiled without the requisite
intention to use either because the applicant had no legal status or because, asframed, the
applicants specificationiscast in broader termsthan services supplied to doctors (which seemsto
be the intention behind the application). Strictly speaking the intention to use point along with
the Section 5(4)(a) ground only arise if thereisan application to consder. If the opponents
succeed intheir primary challenge that isan end to the matter. | will, therefore, deal firs of all
with the objection based on the applicants legal gatus.

7. 1 undergtand that the applicant has not been professonally represented during the conduct of
these proceedings. The counterstatement and the submissions contained therein are not
presented in conventional terms. It isno criticismof a private litigant that thisisthe case. It has,
however, caused me to pause and consider whether the applicant wasfully apprised of the
fundamental nature of the objection the application faced. | am satisfied that the bassof the
opponents objection wasclearly set out in their satement of case and that Mr Dunlop’ swithess
gatement provided further confirmation that the objection was being pursued and what the
nature of that objection was.



8. Inrelation to Section 3(6)/Section 32 the counterstatement contains the following:

“(i) The charge of bad faith under section 3(6) isludicrousand lacks credibility and
should therefore be dismissed. How could they charge that a University being proposed
for global distance learning programs has been established in bad faith smply because its
Latin phrased motto hassmilaritiesto an English word presently being used asa
trademark by two other companies? The logo congtitutes a major mark of identity for the
Univergty and will alwaysbe used for itsactivities. On the contrary, their opposition has
been made in bad faith because their logo is not registered with the Trade Marks

Regigry, and secondly two organisationsref 1388022 (41) and ref 2233758 have used the
Trade Mark Educare since 1989 and 2002 respectively. These companies have not
opposed the use of the motto “ Educare et Integrare” because their directorsand
executives are send ble and have not been confused like the opponents. Conceivably in
their surge of confusion and sense of insecurity, they have propelled their ignorance and
made no attemptsto check the English meaning for the motto “ Educare et Integrare.”

i) ...

(iii) The applicants have fulfilled the conditionslaid out in sections 32 and 33 of the
Act. Thetrade mark formsanintegral part of the identity of the University and the
applicants have bonafide intention to useit in al the activitiesof the ingtitution. The
primary focus of the Univerdty of the Universeisaimed at training medical specialigsall
over the world through long distance learning.”

9. The opponents, for their part, filed awitness satement by Brian Kenneth Charles Dunlop,
their professonal representative in thismatter. He makesthree points:

(i) asearch of the UCAS web site (www.ucas.ac.uk/indit/rightuk.html) shows no
universty or college listed with the name of the Universty of the Universe. Itis
suggested that, as UCAS are respons ble for applicationsto all universtiesand
ingitutions of higher education, thisisa surprisng state of affairs,

(ii) useof the name Universty isredricted by law. | have been referred to Section 74 of
the Further and Higher Education Act 1992 in which permisson of the Privy Council is
required for an ingtitution or body corporate to adopt the title “ Univergty”;

(iii) further (unspecified) internet and other searches have failed to identify the applicant.

10. The opponents written submissonsalso refer me to adecison 0-175-02 Blarney Spring
Water (UK) Limited v Irish Water Resources Ltd where bad faith was found because the
applicant wasnot alegal entity at the time of filing. They also refer to certain comments madein
the applicant’ s counterstatement to the effect that the applicant “isbeing established solely for
academic purposes— primarily aimed at doctors....”. It issuggested that the use of ‘isbeing’
means that the applicant was not yet established at the time of the counterstatement.



11. With the above evidence and submissonsin mind | turn to the law.
Section 3(6) reads.

“(6) A trade mark shall not beregigtered if or to the extent that the applicationismadein
bad faith.”

Section 32 reads
“32.-(1) Anapplication for regigration of atrade mark shall be madeto the regigrar.
(2) The application shall contain-
@ areques for regigration of atrade mark,
(b) the name and address of the applicant,

(©) a datement of the goods or servicesin relation to whichit issought to
regiser the trade mark, and

(d) arepresentation of the trade mark.

(3) Theapplication shall gate that the trade mark isbeing used, by the applicant or with
his consent, in relation to those goods or services, or that he has a bona fide intention that
it should be s0 used.

(4) The application shall be subject to the payment of the application fee and such class
feesasmay be appropriate.”

12. | dso bear in mind the following passage from Mr Geoffrey Hobbs QC’sdecison in Demon
Ale Trade Mark [2000] RPC 345 in determining the correct approach to an objection on bad faith
grounds:

“I do not think that section 3(6) requires applicantsto submit to an open-ended
assessment of their commercial morality. However, the observationsof Lord Nichollson
the subject of dishonesty in Royal Brunei Airlines Sdn Bhd v. Philip Tan [1995] 2 A.C.
378 (PC) at page 389 do seemto me to provide strong support for the view that a finding
of bad faith may be fully justified even in a case where the applicant sees nothing wrong
in hisown behaviour.

In Gromax Platiculture Ltd v. Don & Low Nonwovens Ltd [1999] R.P.C. 367 Lindsay
J. said (page 379):

“1 shall not attempt to define bad faith in thiscontext. Plainly it includes
dishonesty and, as| would hold, includes also some dealingswhich fall short of
the standards of acceptable commercial behaviour observed by reasonable and
experienced menin the particular area being examined. Parliament haswisely not
attempted to explain in detail what isor isnot bad faith in thiscontext: how far a
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dealing must so fall-short in order to amount to bad faith isa matter best left to be
adjudged not by some paraphrase by the courts (which leadsto the danger of the
courtsthen construing not the Act but the paraphrase) but by reference to the
words of the Act and upon aregard to all material surrounding circumstances.”

These observationsrecogni se that the expresson “bad faith” hasmoral overtones
which appear to make it possble for an application for registration to be rendered invalid
under section 3(6) by behaviour which otherwise involves no breach of any duty,
obligation, prohibition or requirement that islegally binding upon the applicant. Quite
how far the concept of “bad faith” can or should be taken cons stently withits
Community originsin Article 3(2)(d) of the Directive isamatter upon which the
guidance of the European Court of Justice seemslikely to be required: Road Tech
Computer Systems Ltd v. Unison Software (U.K.) Ltd [1996] F.S.R. 805 at pages817, 818
per Robert Walker J.

In the present case the objection under section 3(6) related to the applicant’ s breach of
adatutory requirement. Section 32(3) of the Act required himto be a person who could
truthfully claim to have a bonafide intention that DEMON ALE should be used (by him
or with his consent) asatrade mark for beer. Hisapplication for regisration included a
claimto that effect. However he had no such intention and could not truthfully claim that
hedid. That wasenough, in my view, to justify rejection of hisapplication under section
3(6).”

13. Although DEMON ALE was solely concerned with an intention to useissue | find support
inthat decison for the proposition that Section 3(6) can in principle be invoked in circumstances
whereit isclaimed that an applicant isin breach of one of the satutory requirementsin filing his
application.

14. | should record at thispoint that item 12 on the Form TM3 (Application to register atrade
mark) requires an applicant to give hisor her name and address, that isto say the information
required by Section 32(2)(b). Theinformationgiveninthiscaseis

Univerdty of the Universe
Cl/o Dr P E Idahosa

6 Wheatley Gardens
Edmonton

London

N9 OWE

15. The Form TM3 hasbeen signed by Dr | dahosa.
16. The gtatusof Universty of the Universeisnot clear from the information given. | note that

the Form TM3 issigned by Dr Idahosa. Heispresumably the controlling mind behind the
applicant but it isclear that the Univergty and Dr | dahosa are separate entities



Section 2(1) of the Act reads.

“2.-(1) A regigered trade mark isa property right obtained by the registration of the
trade mark under this Act and the proprietor of aregistered trade mark hasthe rights and
remedies provided by thisAct.”

17. A property right cannot exist in avacuum. There must be a proprietor. The Noteson the
Trade Marks Act 1994, based on Notes on Clauses prepared for use in Parliament while the
Trade MarksBill wasbeforeit, indicate in relation to Section 32(2) that “ paragraph (b) requires
the application to contain the name of the applicant (who may be either anatural or legal person)
and hisaddress’. A proprietor can thusbe either an individual or a properly congtituted legal
entity. Thisiscommonly limited liability companiesbut it may also be companieslimited by
guarantee, partnershipsor unincorporated bodies such asregistered charities, educational
egtablishments, clubs, societiesand such like provided they are properly congtituted and able to
hold property. Thereisno reason in principle why a university should not be ableto hold trade
marksor other intellectual property rights. The question that arises here asareault of the
opponents challenge iswhether the University of the Universeisa properly congtituted body
that meets the requirements of the Act.

18. Asthe applicant has pointed out the application was accepted by the Registry for publication
purposes. However, that cannot be determinative of the matter in the face of the opponents
challenge. It isfor an applicant to ensure that hisapplicationisin order when filed and complies
with the requirements of Section 32 of the Act. The Registry undertakesaformalities check to
satidfy itself that afiling date can be accorded. |f an application appearsto be deficient in one or
more respectsthe provisons of Section 33 and Rule 11 of The Trade Marks Rules 2000 come
into play and the applicant isgiven a period of two monthsto remedy any deficienciesin the
application. If necessary the date of filing will be amended to reflect the date on which
documents contai ning the information required by Section 32(2) are furnished to the Regidrar.
The Regigtry doesnot at thisinitial sage look beneath the surface of the application.

19. The opponents evidence against the application isnot extensve. It consgslargely of
reference searches which have failed to identify the applicant and reference to the restrictionsin
law on the use of the name ‘University’.

20. So far asthelatter isconcerned use of namesincorporating the word ‘University’ is
controlled by Actsof Parliament. Section 39 of the Teaching and Higher Education Act 1998
providesthat:
“(1) A relevant ingtitution in England and Wales shall not, when making available (or
offering to make available) educational services, do so under a name which includesthe
word “university” unlessthe inclusion of that word inthat nameis-
a) authorised by or by virtue of any Act or Royal Charter, or
b) approved by the Privy Council for the purposes of this section.

(2) A person carrying on such an ingtitution shall not, when making available (or
offering to make available) educational servicesthrough the ingitution, use with
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reference either to himself or the ingtitution a name which includesthe word “universty”
unlessthe incluson of that word in that name isauthorised or approved as mentioned in
subsection (1).”

21. Section 77 (not Section 74 asthe opponents evidence suggests) of the Further and Higher
Education Act 1992 providesthat:

“(1) Where-
a) power isconferred by any enactment or instrument to change the name of
any educational ingtitution or any body corporate carrying on such an
inditution, and

b) the educational ingitution iswithin the higher educational sector,

then, if the power isexercisable with the consent of the Privy Council, it may (whether or
not the ingtitution would apart from this section be a university) be exercised with the
consent of the Privy Council so asto include the word “university” in the name of the
inditution and, if it iscarried on by abody corporate, the name of the body”.

22. Asthe applicant’ s gpecification covers academic/educational servicesit appears, primafacie
at leadt, that it may need to comply with the satutory requirements covering use of the word
‘Univerdity’. It wasopen to the applicant to rebut the rel evance of the opponents claim, to
indicate what stepswere being taken to comply with the statutory requirements or to explain why
they did not apply to the applicant. It may be argued that the statutory provisonsare directed at
the offering of educational servicesrather than merely the adoption of a name incorporating the
word ‘Univergty’. If sothat islikely to be relevant to the issue of intention to use asdistinct
fromthe legal satusof the applicant.

23. Irrespective of whether the applicant isentitled to use the word ‘Univergty’ initstitle there
isgill theissue of whether it isalegal person. The opponents have been unable to identify the
applicant asaresult of internet searchesbut have not indicated the nature or extent of those
searches. Equally it might be said that, if the applicant did not formally exist at the relevant date,
no amount of searching would have yielded results. Making the best | can of thislimited
material 1 congder that the opponents evidence isnot conclusive but they have raised a prima
facie case for the applicant to answer.

24. | have recorded above the applicant’ sresponse asit appearsin the counterstatement. | find
nothing in Dr Idahosa’ s submissonsthat addressthe pointsthat have been raised. Hisresponse
focuses on the objectives of the University and the bona fide adoption of the mark rather than the
congtitution of the Universty of the Universe and its capacity to function asalegal person for
the purposes of Trade Mark law. Thereisnothing that addressesthe opponents’ criticismor
dealsdirectly with the legal satus of the applicant.

25. Two casesthat have come before Registry Hearing Officers have dealt with the postion of
applicantswho did not have the necessary legal satusat the time the applicationswerefiled. In
Vintage Hallmark’ s application, O-156-02, the mark was applied for in the trading name of a
company that had yet to be incorporated. InBlarney Spring Water (UK) Ltd and Irish Water



Resources Ltd, O-175-02, the applicant company had not been formed and so was not alegal
entity at the application date.

26. | do not suggest that the case before meison all fourswith these earlier cases. | have not
been told whether University of the Universeisatrading name. Furthermore | have not been
told whether it isitself a properly congtituted body and if so on what bassit canclaimto bea
legal entity. Theresult isthat | am not satisfied that the Univergity of the Universe could, at the
date of application, properly have claimed to be the applicant for regigration of atrade mark. If
that isthe case then the application was deficient from the sart and for practical purposesa
nullity. It would also follow that at the time the application wasfiled there was no one who
could make the statement required by Section 32(3) to the effect that there was a bona fide
intention to use the trade mark or that it should be so used with the applicant’s consent. On that
bad sthe opposition succeeds under Section 3(6). In reaching thisview | have not given weight
to the opponents submisson that the counterstatement itself provides confirmation that the
applicant had not been established at the date of filing the application (they point to the use of the
words“.... isbeing established solely for academic purposes....” ). Whilg those words may be
cong stent with such an interpretation they may also be no more than aloosely worded
explanation of what the objectives of Univergty of the Universe will be once it becomes
operational .

27. Incase | amwronginmy view of the Section 3(6) ground | will give brief consderation to
the opponents objection under Section 5(4)(a).

28. The Section reads asfollows

“5-(4) A trade mark shall not beregistered if, or to the extent that, itsuse in the United
Kingdomisliable to be prevented -

@ by virtue of any rule of law (in particular, the law of passng off)
protecting an unregistered trade mark or other sgn used in the course of
trade, or

(b by virtue of an earlier right other than those referred to in subsections (1)
to (3) or paragraph (a) above, in particular by virtue of the law of
copyright, design right or registered desgns.

A person thusentitled to prevent the use of atrade mark isreferred to inthisAct asthe
proprietor of an“earlier right” inrelation to the trade mark.”

29. Therequirementsfor thisground of opposition are set out in the decison of Mr Geoffrey
Hobbs QC, stting asthe Appointed Person, in WILD CHILD Trade Mark [1998] RPC 455.
Adapted to opposition proceedings, the three elementsthat must be present can be summarised
asfollows

D that the opponents goods or services have acquired agoodwill or reputationin
the market and are known by some distinguishing feature;



()] that there isa misrepresentation by the applicant (whether or not intentional)
leading or likely to lead the public to believe that goods or services offered by the
applicant are goods or services of the opponents, and

(©)] that the opponents have suffered or are likely to suffer damage asaresult of the
erroneous belief engendered by the applicant’s misrepresentation.

30. The opponents have filed evidence by Julie Catherine Peach, the Commercia Director of de
BrusMarketing ServicesLtd. She describesher company’ s activitiesasfollows.

“In the late 1980’ s my Company devel oped with Stirling Health a distance learning
programme for pharmacy ass santsto learn product information. Thisinvolved my
Company devel oping a series of modules, which were digtributed to the recipientsfor
themto work through. The moduleswere then returned to my Company for marking and
individual assessment reportswere then returned. The modulesbore the Company’s
details, but also bore my Company’ strade mark EDUCARE asdid all related literature.

Subsequent to the devel opment of that product, the approach wastaken up by a number
of companies such asMarks & Spencer, Comet and companiesin the travel industry.
Further products have been devel oped to deliver information into the food sector, the
insurance bus ness and generic products have been produced relating to health and safety,
food hygiene, planning for bus ness and stress management. 1n addition several

extend ve programmes have been devel oped with the NSPCC.”

31. Insupport of thisExhibit JP1 shows examples of the company’ s products, certificatesissued
to successful candidates and aletter from the Chief Executive of the NSPCC acknowledging the
company’ s contribution. Since 1998 Ms Peach says her company’ s generic products have been
on saleto the general public. Salesfiguresare given asfollows.

Y ear Client Approx. No. of £
Participants Approx.
Salesvalue
1995 Comet 3000 x 16 modules 223170
1996 Comet 3000 x 12 modules 136424
1996-1998 Travel companies 169801
1997 to Nov. 2000  Chamber of 10,000 322680
Commerce
1998 Eagle Star 1750 x 10 modules 131500
1999 Zurich 1500 x 10 modules 179000
2000 to Nov NSPCC 6225 70,000
2000 to Nov ESF 1400 160,000
Total 1392575

32. MsPeach saysthat because her company’s programmes are devel oped either for particular
parties or with the financial or other assstance of various partiesit isroutine for the mark to
appear with other companies trade marks.
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33. The material exhibited in support of the above claims shedslittle further light on the
business. JP1 consstsmainly of what | take to be front pages of the variouslearning
programmes devised by the opponentsfor the employerslised. Only a Sales Devel opment
programme for British Airways gives any insgght into the methodol ogy of the programmes. The
documents are not always dated but for the most part can be linked back to the client list given
above. | assume that thisisa complete client listing. No information isgiven on the company’s
successin selling generic productsto the general public (referred to in Ms Peach’ s evidence).
The evidenceislargely slent on marketing methods. If thereisageneral product/service
brochure separate from the client specific material it has not been included in the evidence. | am
uncertain asto how new clientsare won and what promotional steps are taken which might have
alerted awider audience to the company’ sactivities.

34. | should also say that the mark most frequently shownisde Brus EDUCARE with
EDUCARE by far the most prominent element and de Brus presented vertically againg the
ascender of the letter E of EDUCARE. Sometimesthe whole mark isinverted so that de Brus
appears horizontally and EDUCARE vertically at the right hand edge of the page. The pages
fromthe programmesfor COMET in 1995 and 1996 show both EDUCARE onitsown (and
COMET separately) and what might be taken asa combined mark COMET EDUCARE. In
general there issupport for Ms Peach’ s claim that the nature of the opponents businessis such
that EDUCARE almogt always appearsin varying degree of proximity with other companies
trade marks.

35. Bearing in mind Mr Jugtice Pumfrey’ s commentsin Reef Trade Mark, [2002] RPC 19 at
paragraphs 27 and 28, regarding the standard of evidence required, | find thiscase to be one at
the marginsin terms of whether the opponents have substantiated their claimto goodwill. Their
bus ness appearsto attract arelatively small number of relatively high profile clients. Their
clamisingenera termsacredible one but for the reasons given above islacking in some of the
contextual and substantiating detail that one might reasonably have expected the opponentsto
provide.

36. Withthosereservationsin mind | will nevertheless consder the second leg of the passng off
test, misrepresentation. The opponents have submitted that the applicant’s mark conssts of a
number of non-digtinctive symbols. They identify and comment on them asfollows:

- a serpent entwined around awinged staff isa symbol of the medical professon (a
point that the applicant appearsto concede);

- abook isatypical symbol of learning;

- aglobe and gars are commonly used to indicate a worldwide or international
scope.

37. Further they say that the word EDUCARE isgiven particular emphasisin white and isthe
predominant verbal part of the mark.

38. Theapplicant pointsto the unigueness of the logo incorporating asit doesthe Latin motto
EDUCARE ET INTEGRARE (meaning to educate and integrate). The applicant also refersto
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the words Universty of the Universe but this appearsto be based on a misconception asthese
wordsform no part of the mark applied for.

39. The quegtion that arisesiswhether use of the applicant’scomposite mark in relation to
academic training by distant learning etc would be a misrepresentation likely to lead the rel evant
public to believe that those services are services of the opponents which have been offered under
the mark EDUCARE or de BrusEDUCARE (stylised). Inapproaching thisquegtion | find
myself unable to draw any clear line of demarcation between the respective services. Itis
reasonabl e to conclude from the opponents evidence that they are primarily engaged in
commercial training/education programmes rather than the academic training servicesthat are of
interest to the applicant. But the dividing line may not always be a sharp one where vocational
training packages are concerned.

40. The opponents case turnscritically on the presence of EDUCARE within the body of the
applied for mark. Asthey have pointed out the word elements of the mark are picked out in
contragting lettering. Even so | think it unlikely that the public would notice the word
EDUCARE without also appreciating that it forms part of the phrase EDUCARE ET
INTEGRARE. Thosewords, postioned asthey are within a banner device would belikely to be
takenasaLatin (or at |least foreign language) motto or tag. Within the context of the services
concerned the words might be perceived as having something to do with education but | doubt
that the relevant public would seek out a meaning where one isnot obvious.

41. Moreimportantly the wordsare only asmall part of anintegrated device. | accept that the
serpent/staff deviceisone closely associated with the medical professon and that abook may be
taken asa symbol of learning. But marksare not usually subjected to detailed analysisin this
way. Theoverall impressonisof acomplex and highly visual mark in which the wordsplay a
digtinctly subordinate role to the totality within which they appear. | do not accept the
opponents submission that EDUCARE isparticularly prominent or the predominant verbal part
of the mark (cf the approach adopted by the Appointed Person in 10 ROYAL BERKSHIRE POLO
CLUB Trade Mark [2001] RPC 32 inrelation to the comparison of marksunder Section 5(2)).

42. Turning to the opponent’ssign | think it more likely that EDUCARE onitsown would be
seen asan invented word. Inusel notethat it ismore often than not presented with a capitalised
C, thusEduCare. Wherethat isthe caseit islikely to suggest the idea of educational care. But
whether or not that allusve quality ispresent the key issue isthat thereisinsufficient amilarity
between the opponents sign and the applicant’s mark for any question of misrepresentation to
arise. It followsthat thisisafortiori the postion when the opponent’s mark isde Brus
EDUCARE.

43. | mugt return, however, to one aspect of the opponents case, namely the fact that the nature
of their busness meansthat their own sign(s) often appear with third party brands. The latter
may either be the organi sation for whom the servicesare being provided or otherswho are
involved with financing or sponsoring the programmesin some form. A convenient example of
thispractice in JP1 isthe Health & Safety module 4 accidents and emergenciespage. The de
Brus EDUCARE mark appearswith the logos of no lessthan four other organisations (the IOSH,
Coventry & Warwickshire Chamber of Commerce, BusinessLink and the European Social
Fund).
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44, Should that circumstance of trade lead me to adifferent view on the issue of
misrepresentation? In my view the answer to that isin the negative for the following reasons.

- where multiple logos appear it isfor the most part clear from the context that they
are diginct from EDUCARE;

- where that isnot 0, in the case of the COMET EDUCARE 1996 page, the
document concerned would, | assume, only have been prepared once EDUCARE
had won the contract to supply COMET with services. It seemsunlikely that
third party brandswould appear where the opponents are undertaking general
promotional activity aimed at attracting new clients,

- last but not |east the word EDUCARE is so wholly subsumed within the body of
the applicant’ smark that it isscarcely credible that anyone would consider that
thiswasthe opponents mark being used in association with athird party brand.

45. Insummary | find that the opponentsare at the margins of substantiating their claimto
goodwill but they would in any case fail under Section 5(4) on the bas sthat they would
be unabl e to establish misrepresentation | eading to damage.

46. The opponents have neverthel ess succeeded under Sections 3(6)/32 and are entitled to a
contribution towardstheir cogs. | order Dr P.E. Idahosa to pay them the sum of £1400.
Thissumisto be paid within seven days of the expiry of the appeal period or within seven days
of the final determination of thiscase if any appeal agains thisdecison isunsuccesstul.

Dated this 13 day of May 2003

M REYNOLDS
For the Registrar
the Comptroller-General
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