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The renewd feein respect of the ninth year of the patent fell due on 26 June 2001. Thefee
was not paid by that date or during the six months alowed under section 25(4) upon
payment of the prescribed additional fees. The patent therefore Igpsed on 26 June 2001.
The gpplication for restoration of the patent was filed on 27 January 2003 within the 19
months prescribed under rule 41(1)(a) for gpplying for restoration. After conddering the
evidencefiled in support of the application for restoration the gpplicant, Mrs Jennifer
Morrison Holdham, was informed that it was the preiminary view of the Patent Office that
the requirements for restoration, as laid down in section 28(3), had not been met.

MrsHoldham did not accept the Office' s prdiminary view and wrote to the Office on 16
August 2004 requesting a hearing. After protracted correspondence 24 February 2005 was
eventually set as the date for a hearing which was held in Glasgow.

The papersfiled by Mrs Holdham in support of her gpplication arein the form of letters
dated: 25 January, 2 March, and 7 August 2003 and 12 February, 7 March, 29 March, 1
April, 30 July, 16 August and 12 September 2004. The Patent Office aso received an
undated letter on 2 May 2003. Copies of various documents were dso filed with the letters.
| 0 agreed that Mrs Holdham could file further evidence after the hearing and these were
received on 5 April 2005.

Background

In aletter to Mrs Holdham dated 15 March 2004, the Patent Office said it was minded to
refuse restoration giving asiits reasons the lack of evidence to support her arguments that
during the period in which the fee could have been paid, her state of hedth and lack of funds
prevented her from paying the renewal fee. Mrs Holdham subsequently wrote to the Rt. Hon
Jm Walace QC MSP, Deputy Firgt Minigter of the Scottish Parliament complaining about



the Office srefusal to alow restoration. That |etter was forwarded to Mr Sean Dennehey,
Director of Patents at the Patent Office for consideration and reply. In hisletter to Mrs
Holdham of 26 May 2004, Mr Dennehey described in more detail why the evidence she had
supplied was inaufficient. He explained that she had not provided supporting evidence
covering the period March to December 2001 when the fee could have been paid. In
particular he explained that she had not furnished documentary evidence from amedica
practitioner which showed that during thet period her health problems prevented her from
paying the renewd fee or arranging for someone else to pay it on her behaf. Mr Dennehey
also explained that she had not provided evidence covering that period which showed that
she had diligently attempted to seek financid assstance or that she had insufficient financid
resources to pay the fee. He also said that because the assault she had suffered was outside
the relevant period it could not be taken into account in congdering her application for
restoration. Mr Dennehey said he was prepared to dlow Mrs Holdham to file further
evidence and extended the deadline to 2 July 2004.

In the event, no further evidence was forthcoming by 2 July 2004 and so the Office wrote
again to Mrs Holdham on 21 July 2004 repesting the reasons for its preliminary view and
concluded by gtating that her restoration gpplication would be findly refused unless, within
one month from the date of the letter she requested to be heard in the matter.

On 30 July 2004, Mrs Holdham wrote again to the Office gtating that the problems she
encountered in 2000 were reevant as they went on well into 2001, including the affect of the
assault she had suffered. She explained that during 2001 the only income she was receiving
was her State Widow' s Penson and Navy Widow' s Pension as her Disahility Living
Allowance (DLA) and income support had not been reinstated. She a so says that she had
been unsuccessful in her efforts to obtaining financid backing. Moreover, she says she was
auffering from severd new hedlth problems. Enclosed with the letter were copies of various
documents relating to the assault incident including aletter from the Procurator Fisca’ s Office
stating that it had been decided that no further proceedings would be taken againgt her
adleged assallant.

In its subsequent letter of 10 August 2004 the Office explained that it was il not satisfied
that Mrs Holdham had demonstrated that the assault, health and financia problems were
auffident during the critical period of 26 March to 26 December 2001 to prevent her from
paying the renewa fee and so was not prepared to change its view that restoration should be
refused. Mrs Holdham was given afina extenson until 21 August 2004 to ask to be heard
in the matter and replied on 16 August requesting a hearing. This was followed by a further
letter to the Office on 12 September 2004 in which she explained that she was endeavouring
to obtain evidence from medical practitioners and would be asking her lawyers to provide
information about her financid Stuation.

In its subsequent letter of 20 September 2004 the Office granted Mrs Holdham a further
period of 14 days to provide further evidence. However, nothing was received and so the
Office wrote to her again on 11 October 2004 to say that arrangements would be made to
fix adate for a hearing.

Mrs Holdham’'s DLA, which amounted to over £200 per month, was withdrawn on 2
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August 2000. When asked at the hearing how she had managed to pay the eighth year
renewal feein October 2000 she said, speaking under oath, that she used the money she
received on 1 October 2000 from her Navy penson. She then paid the remaining £72 for
the three months of extension fees, which was aso due, in December 2000 using the Navy
pension she received on 1 December 2000 and the following month’ s payment which was
paid early. However, she says she could not afford to do the same for the ninth year renewa
fee because the income support she had been receiving was reduced and eventualy
withdrawn while her rent had been increased.

When asked what efforts she had made to obtain money to pay the fee, MrsHoldham said
she applied to the Royal Navy Benevolent Trust for assstancein paying rent arrears but
without success. She says she aso gpplied for agrant fromthe Carnegie Trust in
Dunfermline but was dso unsuccessful. Mrs Holdham says she did not approach her bank
for aloan in 2001 because it had constantly refused her money in previous years and, as she
was no longer recelving aDLA or Navy Pension, there was even less chance of her obtaining
aloan. She aso sad that the bank had imposed an overdraft limit on her of £10.

At the hearing | said | would dlow MrsHoldham a period of one month to provide
information about her income and expenditure during the period in which the renewd fee
could have been paid. The documents she subsequently filed on 5 April 2005 comprise a
collection of papers, many of which do not gppear to have a bearing on the period in
question. However, among the papersis aletter dated 23 July 2001 from Fife Council about
arrangements agreed with her to reduce her rent account balance and aletter dated 14
September 2001 from the Soldiers, Sailors, Airmen and Families Association (SSAFA)
refusing her request for assstance.

With regard to her health problems; in her letter of 25 January 2003 Mrs Holdham lists
various debilitating illnesses from which she was suffering. Attached to her subsequent letter
of 2 May 2003 isacopy of a hospital report dated 31 October 2000. The report explained
that on 6 October 2000 she was admitted to hospita with numerous health complaints,
primarily chest pains, and that she was discharged the following day after the pain had
stled. In her letter of 7 August 2003 Mrs Holdham says she was greetly weakened by her
hedlth problems which affected her ability to respond to the Office s rule 39(4) renewd
reminder letter.

In her letter of 12 February 2004 Mrs Holdham says she had been subjected to harassment
from certain individuds in her local community which made her fear for her persond sefety.
She a0 says that she was assaulted by her boyfriend which caused further distress. At the
hearing she said that athough these occurred in 2000 the stressit caused her persisted into
2001 including the period during which the renewal fee could have been paid. She also
explained that another source of concern to her was that no tests had been carried out to
identify the reasons for the medica conditions, notably the cause of the tremors and migraine
she was experiencing. She dso sad that she was affected psychologicaly by the absence of
any support from her partner and family in her efforts to promote her invention.

Assessment
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The requirements for restoration are set out in Section 28(3) of the Patents Act 1977. That
section was amended with effect from 1 January 2005 by replacing the standard, which
required the Comptroller to be satisfied that the proprietor took “reasonable care’ to see that
the renewd fee was paid, with a requirement that the Comptroller has to be satisfied that the
failure to pay the renewd fee was “unintentiona”. However, the new standard only applies
to patents that ceased on or after 1 January 2005. Therefore, in the present caseit isthe
standard of “reasonable care’ that till applies.

In deciding this maiter it is helpful to bear in mind the following direction given by Justice
Laddiein Continental Manufacturing & Sales Inc's Patent [1994] RPC pages 535 to 545:

“The words ‘reasonable care€’ do not need explanation. The standard is that required of
the particular patents acting in ensuring that the feeispaid”.

It isimportant therefore that | take into account al the surrounding circumstances and decide
in light of those circumstances whether reasonable care has been teken. To thisend, |
propose addressing the three main reasons Mrs Holdham has said contributed to her failure
to pay the renewa fee, namely her hedlth problems, stress, caused by harassment and
physical abuse, and lack of funds.

Health problems

| do not doubt that Mrs Holdham was suffering from hedth problems &t the time the renewa
fee could have been paid. However she has il not furnished any proof, by way of reports
or Sgned statements from medical practitioners, that her allments were such asto have
caused her to fall the pay the renewa fee. In fact the evidence suggests that she was actively
engaged in numerous and quite demanding tasks during the period when the renewd fee
could have been paid, including seeking financiad assstance, pursuing various legd actions
and preparing for an exhibition. Mrs Holdham said hersdf at the hearing that at the time she
was dedling with “more issues than one person would be expected to be concerned with'.
All this suggests to me that she was capable of managing her afairs during the critical period.

Moreover, the fact that her DLA had been withdrawn suggests that the Department for
Works and Pensions did not consider her hedlth to be sufficiently bad as to warrant such
payments. | am not therefore persuaded that her state of health was a factor that prevented
her from paying the renewal fee.

Sress

It isdear from what Mrs Holdham has to say that there were many matters that were
troubling her and that these could well have caused her stress and clouded her judgment to
some extent. However, as| have said, thereis clear evidence that she was able to cope with
many tasks. Whilg, therefore, | have a considerable sympathy for Mrs Holdham, 1 am not
convinced that the stress she was under was such as to have affected her ability toactina
reasonable manner and ensure the renewa fee was paid.

| think it is aso worth noting that much of the health and stress related problems Mrs
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Holdham was experiencing existed in 2000 yet they did not prevent her from paying the
eighth year renewd fee. She dso referred to battling through al her problemsto continue
with her exhibition which appears to have occupied most of her time.

Lack of funds

In consdering the financia agpect of Mrs Holdham's case it is helpful to refer to comments
by the judgein Ament’s Application [1994] RPC 647. In that case Justice Aldous
commerted that:

“I have come to the conclusions that a patentee who merely establishes inability to pay
does not establish that he has taken reasonable care to see that the feeispaid. To
edtablish that, he mugt go further and show that he wanted to pay and thet he had
taken reasonable care to ensure that he was in a position to pay.”

Justice Aldous dso made the following satements in his decison

“That may require seeking financia assstance and in gppropriate cases taking
reasonable care to avoid impecuniousity”

“A party, who intends to pay arenewal fee but cannot do so, must establish that he
has taken reasonable care to pay. That requires him to establish that hisinability to
pay has not resulted from any lack of reasonable care”

Thefirg thing | need to consider therefore is whether Mrs Holdham intended to pay the
renewd fee a the time it could have been paid. Whét is clear from the evidence she has
furnished and what she said a the hearing is that she was preoccupied with exhibiting the
product covered by her patent, induding acquiring funds for the cost of diolaying it at
exhibitions. Thereislittle, if anything, to indicate that she had taken any action to see that the
renewa fee was paid, induding acquiring or setting aside money to pay the fee.
Consequently, there is little evidence to show that she intended to pay the fee. In fact, during
the hearing Mrs Holdham indicated thet the criticism she was getting from her family and
former partner about her preoccupation with diplaying her invention caused her to have
doubts about continuing with her effortsto exploit it.

The evidence Mrs Holdham has supplied and the statements she made at the hearing suggest
that she rdied on various benefits as a source of income. For example, aletter dated 15
Augus 2001 from The Benefits Agency in Dunfermline to her solicitors, refersto her Income
Support, Widow’ s Benefit and Occupationd Penson. Also among the papers are copies of
two letters from the SSAFA, one dated 6 August 2001 confirming that she had been
awarded £350 from the Royal National Benevolent Trust (RNBT) towards the cost of a
cooker and another dated 14 September 2001 gtating that the RNBT could not assist with
rent arrears. This correspondence isaclear indication that Mrs Holdham was experiencing
financid difficulties. However, despite making it clear to Mrs Holdham at the hearing that it
would be helpful if she provided details of her income and expenditure in 2001 and how it
had changed from 2000, no such information was included among the collection of
documents shefiled on 5 April 2004. Hence, | till have no clear information about her
financid dtuation.
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The funding Mrs Holdham was seeking from the Carnegie Trust was to help her cover the
cost of exhibiting her product while the funds she was seeking from the SSAFA was to cover
the cost of a domestic cooking appliance and to help her pay her rent. Also, at the hearing
shereferred to paying for the cost of her exhibition and having her poetry printed. In fact,
she admitted that the exhibition “was taking up money” and that she paid previous renewa
fees|late “ because the money would be being used, for example, for printing up poetry or
something for the exhibition”. What islacking is any evidence that Mrs Holdham
endeavoured to obtain funds specificdly to pay the renewa fee.

The obvious place to go to borrow money would have been the bank but Mrs Holdham
indicated that she made no attempt to obtain aloan from her bank to pay the renewal fee
because the bank had refused to lend her money in previous years. Although | asked her to
supply aletter from her bank confirming that they were not prepared to lend her money in
2001, she has not included such evidence in the collection of documents she has furnished
since the hearing. Moreover, she said that on previous occasions the bank had suggested
she approach venture capitalists, yet there is no evidence that she did so or that she
approached any other inditutions to obtain funding to pay the renewd fee.

| dso note that in her letter of 7 August 2003 she admits to receiving the rule 39(4) reminder
but says she mistakenly believed she was dlowed to pay the fee “indefinitely”. | can see no
reason why she would think that as the officia reminder letter makes it clear that the fee had
to be paid with extension fees within sx months from 26 June 2001. Moreover, she paid the
feesin time for previous years, including in 2000 when she was also suffering from various
alments and experiencing stress related problems, so | can see no reason why she should
believe that she had an indefinite time to pay the ninth year fee. Indeed, if she thought she
could pay a any time, then that would suggest that she was under no compulsion to seek
funds to pay the fee in 2001 which undermines any argument that she intended paying the fee
within the prescribed period.

In the absence of supporting evidence, it is difficult for me to conclude that Mrs Holdham
took reasonable care in trying to obtain financid assstance to ensure she was in a position to
pay the ninth year renewa fee.

Conclusion

Whilst | have consderable sympathy for Mrs Holdham | am not persuaded that her state of
hedlth and the stress she was experiencing in 2001 was such asto prevent her from seeking
the necessary funds and paying the ninth year renewd fee. Moreover, whilst | gppreciate
that she was experiencing financid difficulties, | have no evidence before me that shows that
she made diligent efforts to obtain funds to pay the renewd fee. It followsthat | am not
satisfied that Mrs Holdham has demonstrated that she took reasonable care to see that the
renewa feewas paid. It iswith someregret therefore that | must refuse this application for
restoration.

Under the Practice Direction to Part 52 of the Civil Procedure Rules, any gpped must be
lodged within 28 days.



M C Wright
Assgant Director acting for the Comptroller



