Judgment of the Lords of the Judicial Committee of
the Privy Council on the Appeal of Carmichael
and others, Appellants, v. Brodie and others,
Respondents—the * Sir Ralph Abererombie, from
the Vice-Admiralty Court of St. Helena ; delivered
on the 2T7th February, 1867.

Present :

Jupge oF THE Apmirarty Covrtr
S James W. CoLviLE.

Sm Epward Vavenay Winniams.
Sk Ricmarp T. KiNDERSLEY.

THE question in this case is how their Lord-
ships will recommend her Majesty to dispose of
the sum of £3000 which has been reserved out
of a sum of £12000, the amount originally al-
lotted by the Court below as a compensation for
the services which had been rendered to a disabled
vessel, the ¢Sir Ralph Abercrombie,” The simple
guestion is how this £3000 shounld be disposed
of. having of course regard to the mode in which
the remaining £9000 has been distributed by the
Judge of the Court below. Itis not for us, even
if we were desirous of undertaking the task, to
say how the whole sum of £12.000 should have
been allotted and distributed if it had heen within
our reach; but we must bear in mind what has
been done, and, with reference thereto, consider
the claims which are now made upon this £3000.

There has been some discussion at the Bar as
to the relative claims of the owners of ships.
and of the masters and erew, who are the actual
salvors. But it cannot be necessary at this day to
discuss those principles in any detail, because they
have been so constantly acted upon and are of such
every-day occurrence that no one entertains any
doubt as to the principles themselves; and the only
difficulty that ever arises, is to ascertain the fucts so
as to apply the prineiples to the individual case.
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In the present instance the vessel to which the
services were rendered, was a ship of large di-
mensions, laden with a very valuable cargo, and
she was in a certain degree of distress, viz. she
had when she applied for assistance lost her
rudder, and 1 think she had three feet of water
in her. It is not requisite or necessary that we
should deliver any precise opinion as to the de-
gree of distress in which she was. At the same
time, it is but right to say that such a state of dis-
tress is not very uncommon, and in the Admiralty
Court we should not consider that she was in very
imminent peril, because, even without very skilled
persons, a temporary rudder can be rigged up, so
that she might, if there was tolerably fine weather,
be got into a place of refuge, if within any reason-
able distance. However that may be, the master
of this vessel must have been actuated by the con-
viction that there was imminent danger, for it is
clear that of his own accord he, in the first instance,
abandoned the vessel. I state this because the
evidence is uncontradicted that he went in his boat
on board the vessel which ultimately rendered the
salvage service—he went with his wife, and with
his chronometers,—all proving, or at least being
primd facie evidence, that he did not intend to at-
tempt to navigate his own vessel any further. The
master of the ‘Martaban’ seems, in the first in-
stance, to have been desirous of rendering such as-
sistance as was in his power ; but it happened that
a very short time afterwards the rest of the crew of
this vessel, the “Sir Ralph Abercrombie, quitted
that vessel and came on board the ¢ Martaban,’ so
that in fact she became, in one sense of the word, a
derelict vessel; and then it appears the idea oc-
currred that the master of the ‘Sir Ralph Aber-
crombie’ and his crew should all remain on board
the * Martaban,” and that a less number of persons,
with the assistance of the carpenter belonging to
the ¢ Martaban,’ should take charge of this vessel,
and, I believe, in the first instance, with the view
of taking her te the Mauritius. We need not,
perhaps, endeavour to investigate with any very
great nicety what was the original intention and
how it came to be changed ; but, upon my mind, in-
dividually, there is an impression that the original
intention was to have taken her to the Mauritiusin
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the first instance, which was at no very great dis-
tance off, and that afterwards the second mate and
the persons with him on board, finding that the
vessel was capable of being navigated successfully,
thonght it more expedient to take her to her
original place of destination,—in all probability,
in the expectation that they would get a much
larger reward. It is not necessary, minutely to
consider whether or not the master of the ¢ Marta-
ban’ intended to recall these persons or net.
Considerable doubt and difficulty might arise in
coming to a very decided opinion whether the
master of the ¢ Martaban,” in recalling the second
mate, which according to the evidence he intended
to do, intended finally to abandon this vessel or
not. We think there would be some difficulty in
coming to a positive determination thereon so far
as to say that he comes within that category, which
Mr. Clarkson has pointed out, of a person who has
utterly abandoned the salvage of a vessel, after
having commenced to render service. However.
be that as it may, the vessel is brought, nnder the
guidance of this man, Daley, to its destination.
This conduct, no doubt, is very praiseworthy, and
he was very much assisted by the carpenter who
was on board, who was the man who constructed
the temporary rudder, and who also undoubtedly
afforded very great assistance.

Of the sum of £12000 awarded by the Vice-
Admiralty Court of St. Helena, the allotment
which has been made is to the following effect :—
£1600 is awarded to Daley, £1400 to Young. and
£6000 amongst the eight seamen belonging to the
¢ Martaban® who assisted in bringing the vessel the
¢ Sir Ralph Abercrombie’ safe to St. Helena.

Now the first consideration is, whether or not
this allotment of £9000 out of the £12.000 sal-
vage to the second mate and others who took the
vessel to St. Helena is an adequate reward to them
for their services, or whether Her Majesty ought.
in justice, and according to the wusnal rule of
allotment for salvage service, to increase it ouf of
the remaining £3000.

Their Lordships are of opinion that the sum of
£1600 is an ample reward for the services Daley
rendered, even estimating them as high as vou
may. He does not appear to have incurred any
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great risk or any great danger. At one time,mo
doubt, there was tempestuous weather, and then
there might be a certain degree of difficulty; but
£1600 is a very large reward to give a person in
his situation for the services which he performed.

‘We next come to consider what, outof this £3000,
ought to be given to the owners of the * Martaban.
We think it is quite right that the claims of the
owners should be considered mot only on eccount
of the doubt whether the insurance might not
be vitiated, and whether the owners of the ship
might not become responsible to the owners of
the cargo for the acts of their servants in- de-
viating from their course to render the assistance,
and weakening the crew, but also for the risk to
which their property has been exposed in render-
ing the service, and which in justice ought to be
made good to them. Now, to say nothing of the
deviation, it is quite clear that nine or tem of the
most useful servants on board the ¢ Martaban’ were
taken away and placed on board the *Sir Ralph
Abercrombie.” It is said that an equal number,
indeed a larger number of men, went on board
afterwards; but it is a very different thing to take
away a large part of the crew accustomed to per-
form their duty under the guidance of the master
of the ¢ Martaban,” and to put in their place a set
of persons of whom he knows nothing, and who,
according to the appearance they make in this
case, undoubtedly were not the people to render
very valuable assistance.

We therefore think that the ownersare entitled
to due consideration at the hands of this Com-
mittee, and therefore their Lordships intend to
recommend Her Majesty to allot to them a sum
of £2000 out of the £3000.

With regard to the remaining £1000, we award
to the master of the ¢ Martaban’ £300; and I
think it right to observe that in all probability we
should have given a larger sum than £300, if it
had not been, so far as we can make out from the
evidence, that there was a certain degree of vacil-
lation on his part, which deprives him of the high-
est merit ; but we give the £300 upon thisprineiple,
—that it is a very great responsibility for the mas-
ter of any merchant vessel, especially one which
contains a very valuable cargo, to weaken his crew




to the extent to which this master weakened his
crew in order to assist another vessel ; in fact, it is
exposing the interests of the owner committed to
his charge to a considerable risk, and that is a great
responsibility. We think. in this case, looking at
all the facts, that £300 will be sufficient.

Then we award to the chief mate, whose duties,
beyond all doubt, must have heen increased, and
whose labours must have been the greater, the sum
of £150; and £550 to the rest of the crew of the
‘ Martaban,” according to their respective rafings,
which exhausts the sum of £3000.

Their Lordships will humbly recommend Her
Majesty to order that the Decree or Order of the
Judge of the Vice-Admiralty Court of St. Tlelena
of 23rd November, 1865, be reversed, the cause
retained, and the said sum of £3000 apportioned
in the manner stated in this Judgment. cach party
paying his own costs of this appeal.

A monition will issue against the sureties, and
in case the whole £3000 is not recovered. all parties
must take pro rati.







