Judgment of the Lords of the Judicial Cum-
mittee of the Privy Council on the Appeal of
Muartin v. Mackonochie, from the Court of
Arches, delivered on the 23rd December,

1868,

Present at the hearing:

Lorp CuancerLor Cairys.
ARrcHBISHOP OF YORK.
Lorp Currmsronp.

Lorp Wesravey.

Srr WirLiay Erre.

S James W, CorLvive,

THE case of Martin v. Mackonochie, enmmenced
before the Bishop of London, was, under the provi-
sions of the Clergy Discipline Act, sent by the
Bishop to the Court of the Archbishop of Canter-
bury for trial in the first instance ; and having been
fully hieard before the Judge of the Arches Court,
resulted in a Deeree made on the 25th of March,
1865,

Myr. Mackonochie, the elerk in holy orders against
whom these proceedings were directed, was charged
with four offences against the laws ecelesiastical,
vizZ, 1—

1. The elevation during or after the Prayer of
Conseeration in the Order of the Administration
of the Holy Communion of the paten and cap;
and the kueeling or prostrating himself before the
conseerated elements ;

2. Using lighted candles on the Communion Table
during the eelebration of the Holy Communion,
when sach candles were not wauted for the purpese
of giving light ;

3. Using incense in the celebration of the Holy
Communion ; .
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4. Mixing water with the wine used in. the
administration of the Holy Communion.

The learned Judge of the Arches Court by his
Decree sustained the 3rd and 4th of these charges,
and admonished Mr. Mackonochie to abstain for the
future from ‘the use of incense, and from mixing
water with the wine as pleaded in the articles.
Against this part of the Decree there is no Appeal.

The 2nd charge, as to lights, was not sustained,
the learned Judge hoiding that it was lawful fo
piace two lighted candles on the Communion Table
during the time of the Holy Communion. Against
this the Promoter has appealed.

As to the st charge, Mr. Mackonochie, while
admitting the elevation of the consecrated elements
at the times and in the manner alleged, pleaded
that he had discontinued the praetice before the
institution of the suit. The learned Judge there-
fore admonished Mr. Mackonochie not to recur to
the practice ; but as to the other part of the charge,
namely, the kneeling and prostrating himself before
the consecrated elements, the learned Judge held
that if’ Mr. Mackonoehie had committed any error
in that respect, it was one which should not form the
subject of a criminal prosecution, but should be
referred to the Bishop in order that he might
exercise his discretion thereon.

The Promoter appeals from the latter part of the
decision of the learned Judge on this charge, and
he also complains in his Appeal that the Defendant
was not ordered to pay the costs of the suit,

The questions thus raised by the Appeal were
very fully and ably argued before this Tribunal, and
tiheir Lovdships Tave now to state their reasons for

‘the advice which they propuse humbly to offer to
Her Majesty.

They will advert first to the charge of kneeling
before the consecrated eléments.

It is necessary to refer to the whole of the charge
on this head as contained in the 3rd and 4th articles,
although some of the Acts charged are said to have
been diseontinued before the suit commenced.

These Articles run thus :—

«'Iliivd, That the said Alexander Heriot Mackonochie has in
his said church, and within two years last past (to wit, on
Simnday, the 23rd day of December, on Christmas Day last past,
and on Sunday, the 30th day of December, all in the year of our
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Lord 180%), duritiz the prayer of eonsecration in the Ownler
of the Admindatmstion of the Holy Communion, elevated th
paten above his bead. and pérmitted enil sanctioted sush eleva-
tion; and taken im0 his hands the cup, and elevared it aboye his
head duving the prayer of consécration aforesald, and permitied
and saneticned the cup to be 50 taken and elevated; anil kel
or prostratsd himeelf before the conséerated elements during the
praver of eorsecrativo, and permitted and  sanetioned suel
kneeling or prostratmg by other clerks fn-holy orders.

“ Fourth, That sueh elevation of (he paen, aml such taking

and elevalion of the cup, aud such Engeling and prostating, are

ol form and

seally unlawfil additions o and varistions from the
arder Errt'al,-r;.l'\;-:! and ui‘!uﬁu'.»] h:, the =gl statutes. ani lJ_l' the
- li1| l-rllll'lk of l..'-llll.llrn!.' I'.‘.‘l_lt-?‘. .I!‘.&l _tl!fl'rllv.ﬂ.:;‘.inll li l‘!.c' FAora-
ménts, snd other rites and ceremonics of the Church, and aye
coutrary to the saill stidates, and 14 sthe 14th, 36, and 38th of
the said cunstitutivns und wanons, and alio w an Act of Parlia-
ment prsded m a Sesslon of Parliament holden in the thirteenth

vear of Quesn Elizalioth, chepter 13, and to the #5th awl 28th°

of the Artieles of Beligion therem peferrod 10.”

Mr. Mackonochic's answer to these Articles is
as follows :—

Third.,  Whertns in the 3rd Article given i and sdmitted s
amended (in this Catse, it is pleaded thint the sid Alexsuder
Herint Mackovochie has, o wit-—on Sunday, the 23rd day of
Deceriher, on Christiubs-day list  past, on Sllrjrh}-_ the I0th
duy of Decenibyr, all du' the year 1808, during the prayer of
conseeration in the Order of 1he Administration of the “u])
Communion, élevated the paten above his hedd, and permitted
!

and aanetianed such elbvation, and wken inmto hiz hands the cop

sid elovated it above kis head during the priyer of conseeration
sluresaitl, and permitted and woetioned the cup 20 to be takon
and elesannl, and knelt or prostrated himsel! before the conse-
erated elemenits during the prayer of convecration, atid permitted
sl minctipned such 1(:---.-.':!5: or prosirtico 'r._\ other Clorka m
hul.:,' fders.  Now the same i part untrily pheaded, for the
&-.!.'l_\ pi 'If-'.nll.' :.‘”l”_(-"- vt whilet e :--!II'.ih that the sad
.\!--x*.lm]-r ”:'rlul .‘t].‘l"|.~:' achie did. on the said o & rr-f,-,‘.\

and'on Chiristnes day, distiog the prayer of ponvecrtion kel
and. smoction kuecling by other Clerks before tle Lord's Tsble,
he denies that his soid party 00 on the sl twi Sandive, anil-an

the kaid Chrslmas -?u}" kneel or nrostrste Kimewlf bifors 1he

elements, or pémit snd sanction wich kuedling or

el et

prostration by etler Clurks in haly orders, a8 in the 3ed Article

"",‘.-1,}. d. - And'hefurilier :t”u;l ¢ leat whilst b 1t b did,
on thie sqil two Sundays and Cliristmas J-’I“'. in the sl 90d - Article
metitlofed, olevate and sanetion the elevatinn, 1.!-\' gelther Ci rk 5, Of
the paten and eup sbove his hoad, asis io the ssid Sed Aniclt
plended ; yet thot soch elevagion of the patan sud eup lhas boen

wholly discoutinuwed by the ssid Alesander Heriot Mackonorhis

duripg the Administration of the Holy Comnnunion ever sitice fha

suidd 30ch day of Decomber, 18006, and long prinr to the fustiution
aof this suit, Tlhat such p‘l‘:li_'l;l."-' was il‘il'.‘l'l!“ilﬂltil in eI O

of Tegal ndvice, and in complisnee with the expressid wish of the
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Lord Bishop of the Diceese of London, and with a resolution of
convocation, as was well known to the promoter of this svit
before ke instituted the same.

Before turning to the evidence in support of this
charge, it will be proper to consider a preliminary
objection which was taken to the Articles, and to
the letters of request and citation by which they
were preceded.

1t was said that although the Articles alleged that
the Respondent * knelt or prostrated himself before
the consecrated elements during the prayer of conse-
cration,” the letters of request and citation were for
“bowing, kneeling, or prostrating himself before the
consecrated elements during or after the prayer of
consecration.” It was contended that the citation
showed no offence, for it might be taken, as in an
indictment, in the sense most favourable to the
accused, and as affirming nothing more than that
he bowed after the prayer of consecration, which, it
was said, would or might be innocent. And the
Articles, it was argued, by omitting this alternative,
were a departure from the citation,

To this it might be sufficient to reply that the
objection taken to this citation—a citation, which it
is mnot disputed, does contain other charges
cognizable by the Ecclesiastical Court— is an objec-
tion of a strictly technical character, and one which
would be waived by the appearance of the Respon-
dent as he did appear, witheut protest, and by
praying for Articles, But passing {rom this, it is to
be observed that the supposed analogy between tlie
citation and an indietment, on which this objection
is founded, entirely fails, The Act of Uniformity,

| Eliz., cap. 2, contemplates two modes of procedure
for enforcing its provisions; one by indictment,
under section 4, and the other by process for
admonition before the Ordinary under section 23 ;
and it is under the latter and not the former section.
that the present proceedings ave taken. Moreover,
in the case of an indictment followed by judument,
the indictment and jndgment become the record, and
the judgment is read with reference to the indict-
ment ; and if the indictment is open to a construe-
tion which is innocent, and would not sustain a
.judgment, the judgment would be vicious and must
be arrested ;" whereas the citation is followed by
Articles,- which in turn are met by a plea; and the
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Court after hearing evidence, defines by its sentence
how much of the charge it considers to be relevant,
and to have been proved, and thereby corrects uny
excess of averment in the citation.

The preliminary objection, therefore, on this
charge their Lordships feel themselves oblized to
repel.

It is necessary now to examine the evidence
adduced in support of the charge; and in doing
this, and in considering the character of the charge
itself, their Lordships will confine their attention to
the conduct and aets of the Respondent as the
celebrating or consecrating minister. The allega-
tions and proof as to ‘sanctioning and permitting
other clerks’ are so vague that no weight could be,
and in the argument little weight was attempted to
be, given to them.

The chief witness in support of the charge is
My, Beames. He has not been eross examined, and
no cvidence has been adduced for the Respondent.
The statement of Mr. Beames may therefore be
taken to be uncontroverted. e speaks of the
23rd and 25th of December, 1866. On both of
these occasions the Respondent was the celebrant at
the Communion Service, The effect of the answers
of Mr., Beames may be stated to be that the
Respondent commenced to read the prayer of
consecration standing; that on reaching the words
“the same night that He was betrayed,” he elevated
. the paten above his head, returned it to its place on
thie Communion Table, and then knelt on his knees
towsrds the table, inclining or prostrating his head
towards the ground : that he then rose and resumed
the prayer; that when, in the further course of the
prayer, he took the chalice, he elevated it above his
head as he had done the paten, replaced it on the
Communion Tuble, and knelt or prostrated himself
s before,

The elevation of the elements has, as already
said, been discontinued, and as to the kneeling
after the consecration of the chalice, it might
possibly be suggested that it was a kneeling after
fimshing the prayer of consecration, and with
reference to the next part of the service in which
the celebrant becomes himself the recipient. Omit-

ting, therefore, for the present, the elevation and the
[418] C
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second kneeling, the evidence remains that the
Respondent, after commencing the prayer of conse-
cration standing, paused in the middle of the
prayer, knelt down, inclining or prostrating his
head towards the ground, and then, rising up again,
continued the prayer standing,

In order to bring the conduct of the Respondent
on this head to the test of ecclesiastical law, it is
proper now to turn to the rubric of the Order of
the Administration of the Holy Communion.

The Lord’s Prayer and the colleet, with which
the service commences, are to be said by the priest
*“ standing at the north side of the table.”

The priest is then to turn to the people and
rehearse distinctly all the ten commandments, “ the
people still kneeling,” implying that the priest is
still to stand.

This is to be followed by one of the collects for
the Sovereign, “the priest standing as before,” and
by the collect for the day.

The priest is then to read the Epistle and Gospel,
and to say the Creed, during which no change of
attitude is indicated.

After the sermon, when the priest has returned
to the Lord’s Table, the sentences of the offertory,
the prayer for the church militant, and the exhor-
tations are to be *“said >’ by the priest, without any
divection as to change of posture; and then, at
the confession, he, as well as all the people, is
directed to kneel.

For the absolution and the sentences which follow
the priest 1s directed to stand up, and to turn him-
self to the people; for the words “ It is very meet,”
&c., and the “ prefaces,”” he is to turn to the Lord’s
Table, and he is then to kneel down at the Lord’s
Table, and, in the name of all the recipients, say the
prayer ¢ We do not presume,” &c.

The rubric before the prayer of consecration then
follows, and is in these words:—

“ When the priest, standing before the table,
hath so ordered the bread and wine that he may
with the more readiness and decency break the
bread before the people, and take the cup into his
hands, he shall say the prayer of consecration; as
follows.”

Their Lordships entertain no doubt on the con-
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struction of this rubric that the priest is intended
to continue in one posture during the prayer, and
not to change from standing to kneeling, or vice
rersd ; and it appears to them equally certuin that
the priest is intended to stand and not to kneel.
They think that the words *standing before the
table " apply to the whole sentence; and they think
this is made more apparent by the consideration
that acts are to be done by the priest before the
people as the prayer proceeds (such ags taking the
paten and chalice into his hands, breaking the
bread, and laying his hand on the various vessels)
which could only be done in the attitude of
standing.

This hbeing, in their Lordships’ opinion, the
proper construction of the rubrie. it is clear that
the Respondent, by the posture or cfmnge of posture
which he has adopted during the prayer, has violated
the rubrie, and committed an offence within the
meaning of the 13 & 14 Car. I, cap. 4, sects. 2, 17,
24, taken in conneetion with the | Ehz., cap. 2,
-and-punishable by admonition under sec. 23 of the
latter statute.

It was contended on behalf of the Respoudent
that the act complained of was one of these minute
details which could not be taken to be covered by
the provisious of the rubrie: that the rubric could
not be considered as exhaustive in its directions, [r
no order could be shown In it requiring the eele-
brating minister to kneel while himself recciving
the breud and wine; and that there was no charge
or evidence against the respondent that in kneeling
after the conseeration any adoration of the sacra-
ment was intended.

Their Lordships are of opinion that it is not opeu
to a minister of the Chureh, or even to their Lordships
in advising Her Majesty as the highest Eeclesiastical
Tribunal of Appeal, to draw a distinetion, in acts
which are a departure from or violation of the rubrie,
hetween those which are important and those which
appear to be trivial. The object of a Statute of
Uniformity is, as its preamble expresses, to produce
*an universal agreement in the public worship of
Almighty God,”" an object which would be wholly
frustrated if each minister, on his own view of the
relative importance of the details of the service, were
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to be at liberty to omit, to add to, or to alter any of
those details. The rule upon this subject has been
already laid down by the Judieial Commitiee in
Westerton v. Liddell, and their Lordships are
disposed entirely to adhere to it: “In the per-
formance of the services, rites, and ceremonies
ordered by the Prayer Book, the direstions con-
tained in it must be strictly observed ; no omission
and no addition can be permitted.”

There would, indeed, be no difficulty in showing
that the posture of the celebrating minister during
all the parts of the Communion Service was, and
that for obvious reasons, deemed to be of no small
importance in the changes introduced into the
Prayer Book at and after the Reformation. The
various stages of the service are, as has already
been shown, fenced and guarded by directions of
the most exact kind, as to standing and kneeling,
the former attitude being prescribed even for
prayers, during which a direction to kneel might
have been expected, And it is not immaterial to
ohserve, that whereas in the first Prayer Book of
King Edward VI, there was contained at the end a
Rubrie in these words:—% As touching kneeling,
crossing, holding up of bands, knocking upon the
breast, and other gestures, they may be used or
lefe, as every man’s devotion serveth, without
blame:” this Rubric was, in the second Prayer
Book of Bdward VI, and in all the subsequent
Prayer Books, omitted.

The argument against the completeness of the
directions as to posture, derived from a supposed
absence of any order that the celebrant shall kneel
whilst himself receiving, does not appear to their
Lordships to be well-founded. In the Rubric as
to the reception of the sacramental bread and wine,
the words “all meekly kneeling” apply, as their
Lordships think, to the celcbrant, as well as to
other clerks, and to the people. And this is made
more clear by the Rubric termed the Black Rubric,
added at the end of the service.

It is true, as was contended, that there is no
charge against the Respondent, that the kneeling
complained of was intended as an act of adoration of
the sacramental elements. Such a charge, involving
as it would, an inquiry into sentiments and feelings,
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of which no tribunal can adequately judge, would be
difficult of proof’; and the Rubrical enactments appear
to have been wisely confined to preseribing an order
of service free from those outward movements which
had become more or less associated with errors in
doctrine which, at the Reformation, were renounced.
If this order is departed from, it is, as their Lord-
ships think, unnecessary to inquire into the motive
by which the departure has been oceasioned.

Another argument arged on behalf of the Respon-
dent should also be noticed.  Mr. James contended
with great ability that the charge as to kneeling
during the prayer of consecration was made in con-
neetion with the charge as to the elevation of the
sacrament, and that the charge of kneeling was only
an aggravation of that of elevation, which had been
discontinued. This no deubt is so; bhot the kneel-
ing under the circumstances described, heing itself,
as their Lordships think it is, a violation of the
Rubric, they do not think that the jndgment of the
Court should the less be passed upon it because the
other part of the charge, namely, that as to the
elevation, is no longer resisted.

It only remains, on this part of the case, to advert
to the very learned and elaborate Judgment of the
Dean of the Arches. That learned Judge states
that the Rubric does not give precise directions that
the celebrant should kneel at the times when it
appears that the Respondent does kneel = that he is
far from saying it is pot legally competent to him
to adopt this attitude of devotion; and that it can-
not be contended that at some time or other he
must not kneel during the celebration, although no
directions as to his knecling at all are given by the
Rubrie.

Their Lordships, however, think, as they read the
Rubric, that. directions as to the celebrant kneeling
at a particular time of the celebration, vamely when
he himsell receives the sacrament, are given ; and
that at the time when it appears that the Respon-
dent kneels, namely, during the prayer of consecra-
tion, the direetions in the Rubrie are precise that he
should stand and not kneel.

The learned Judge further obsesves that if
Mr, Mackonochie has committed any error in this
respeet, it is one which should not form the suhject

[418] D
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of a criminal prosecution, but belongs to the category
of cases which should be referred to the Bishop.
This category the learned Judge had previously
defined to be—

“Things neither ordered nor prohibited expressly
or by implication, but the doing or use of which
must be governed by the living discretion of some
person in authority.” .

And as lo cases in this category, the learned
Judge considered that, according to the preface to
the Prayer Book, ¢ the parties that doubt or diversely
take anything should alwavs resort to the Bishop of
the Diocesé.”

"Their Lordships do not think it necessary to
- consider minutely the cases to which, or the manner
in which, this direction in the preface to the Prayer
Book is applicable, inasmuch as in their opinion the
charge against the Respondent, with which they are
now dealing, involves what is expressly ordered and
prohibited by the Rubric, and is therefore a matter
in which the Bishop could have no jurisdiction to
modify or dispense with the rubrical provisions.

On the whole, their Lordships are of opinion that
the charge against the Respondent of kneeling during
the Prayer of Consecration has been sustained, and
that he should be admonished, not only not to recur
to the elevation of the paten and the cup as pleaded
in the 3rd Article, but also to abstain for the future
from kneeling or prostrating himself before the
consecrated elements during the Prayer of Conse-
cration, as in the same Article also pleaded.

The other charge involved in this Appeal is that
of using lighted candles on the Communion Table
during the celebration of the Holy Communion,
when such candles are not wanted for the purpose
of giving light.

This charge is contsined in the 5th and 6th
Articles, which are as follows :—

Fifth. ‘I'hat the said Alexander Heriot Mackonochie has in
his said Church, and within two years last past, to wit, on Sunday
the 23rd day of December, on Christmas-day last past, on
Sunday the 30th day of December, all in the year of our Lord
1866, and on Sunday the 13th day of Jaouary, in the year of our
Lord 1867, used Jighted candles on the Communion Table during
the celebration of the Holy Communion, at times when such

lighted candles were not wanted for the purpose of giving light,
and permitted and sanctioned such use of lighted candles.
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Sixth. That the use of such lighted candles is an unlawful
addition to and variation from the form and order preseribed and
appointed by the said statutes, and by the said Book of Common
Prayer, and Adwministration of the Sucraments and other rites
and ceremonies of the Church, and is contrary to the said statutes
and to the 14th, 86th, and 38th of the said constifutions and
canons.

The responsive plea of Mr. Mackonochie, on this
head, is as follows +—

<« Fifth. Whereas, it is pleaded in the fifth article that the said
Alexander Heriot Mauckonochie has, in his said church, and
within two vears last past, to wit, on Sunday, the 23rd day of
December, an. Christmas-day lust past, and on Sunday, the
30th day of December, all in the year of our Lord 1866 and
on Sunday, the 13th of Junuvary, in the year of our Lord 1367,
used lighted candles on the Communion Table during the eelebra-
tion of the Holy Communion, at times when such lighted candles
were not wanted for the purpose of giving light, and permitied
and sanctioned such use of lighted eandles, Now the same is in
part untruly pleaded, for the party proponent alléges that on the
siid three Sundays and Christruns-day, in the said fifth article
mentioned, the said lighted candles were not placed on the
Communion Table, but upon a narrow moveable ledge of wood
resting on the said Talle, and that the said eandlez were so placed
and kept lighted, not during the celebration of the Holy
Communion only. as falsely suggested in the said fifth article,
but also during the whole of the reading of the Communion
Service, including the epistle and gospel, and during the singing
after the reading of the Nicene Crewd, and during the delivery of
the sermon.

* Sixth. That he denies thar the use of such lighted candies is
an unlawful addition to and variation from the form and order
preseribed and appointed by the said Statutes, and by the said
Book of Common Prayer and Adminisiration of the Sacraments,
and other rites and ceremonies of the Chureh, and is contrary to
the said statutes, and to the 14th, 36th, and 38th of the =id
constitutions and canons as in the said sixth article alleged.”

The facts, therefore, on this 'pzu't of the case.
appear to be that the Respondent uses two lighted
candles during, with reference to, and as au
accompaniment of, the Communion Service, and
not for the ordinary purpose of giving light, and
that these candles are placed on a ledge of wood
which is placed on the Communion Table.

The Dean of the Arches seems to have con-
sidered that all the practices complained of before
him, including this use of lighted candles, were
ceremonies.  The Reapuudeut, in the argument of
hie counsel at the bar, appeared to prefer to treat
the question as one of ornament, and Mr. James




said he considered the lighted candles “ part of the
symbolical decoration of the altar.”

If it were necessary to decide which of these views
is correct, their Lordships would feel disposed to
agree with the Dean of the Arches, that however
- candles and candlesticks may per se be looked upon
as a part of the furniture or ornaments of the
church, taking the word ormaments in the larger
sense assigned to it by this Committee in Westerton
v. Liddell (Moore, p. 156), yet the lighting of
the candles, and the consuming them by burning
throughout, and with reference to a service in
which they are to act as symbols and illustrations,
1y itself either a ceremony, or else a ceremonial act
forming part of a ceremony, and making the whole
ceremony a different one from what it would have
been had the lights been omitted.

The Council of Trent (22nd Session, 5th chapter),
De Misse Ceremoniis et Ritibus, says, “ Ceremonias
itew adhibuit ut mysticas benedictiones, lumina,
thymiamata, vestes, aliaque multa,”

Dr. Donne also in his Sermons (p. 80, fol. ed.
1640), writing in support of the use of these lights,
calls it a ceremony. He says, ““ Tt is in this ceremony
of lights as it i8 in other ceremonies.”

There is a clear and obvious distinction between
the presence in the Church of things inert and
unused, and the active use of the same things as a
part of the administration of a sacrament or of a cere-
mony. Incense, water, a banner, a torch, a candle
and candlestick may be parts of the furniture or
ornaments of a church ; but the eensing of persons
and things, or, as was said by the Dean of Arches,
the bringing in incense at the beginning or during
the celebration, and removing it at the close of the
celebration of the Eucharist, the symbolical use of
water in baptism, or its eceremonial mixing with the
sacramental wine ; the waving or carrying the
banner ; the lighting, cremation, and symbolical nse
of the torch or candle : these acts give a life and
meaning to what is otherwise inexpressive, and the
act must be justified, if at all, as part of a cere-
monial law.

If the use of lighted candles in the manner com-
’ plained of be a ceremony or ceremonial act, it might
be sufficient to say that it is not—nor is any cere-
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wony in which it forms a part—among those retained
in the Prayer Book, and it must therefore be
included among those that are abolished ; for the
Prayer Book, in the Preface, divides all ceremonies
into these two classes : those which are retained are
specified, whereas none are abolished specifically or
by name; but it is assumed that all are abolished
which are not expressly retained,

Passing however from this, the use of lighted
cundles, if a ceremonial act or part of a ceremony,
would be prohibited by Queen Elizabeth's Aet of
Uniformity, sec. 4, which is now applicable to the
present Prayer Book, and whieh makes it penal to
use any other rite, ceremony, order, form, or manner
of celebrating the Lord’s Supper * * *  than
is mentioned and set forth in the said Book: and
any prior authority for the practice, from usage or
otherwise, would be avoided by see. 27, which
endcts that ““all laws, statutes, and ordinances,
whereby any other serviee, administration of sacra-
ments, or Common Prayer, is limited, established,
or set forth to be used within this realm, shall from
henceforth be utterly void and of none effect.”

As to the argument that the use complained of is
at most only part of a ceremony, their Lordships
are of opinion that when a part of a ceremony is
changed, the integrity of the ceremony is broken,
and it ceases to be the same ceremony.

The learned Judge of the Arches Court was of
opinion that these lights were ordered by injune-
tions having statutable authority, which injunetions
bad not been directly repealed; that they were
primitive and Catholic in their origin, Evangelical
in their proper symbolism, purged from all super-
stition and novelty by the very terms of the injunc-
tion which ordered their retention in the church,
and that, therefore, it was lawful to place them on
the Holy Table during the time of the Holy Com-
munion ** for the signification that Christ is the
very true light of the world.”

The authorities cited show beyond all doubt the
very aneient and general use in the Church of these
symbolical lights ; and the injunction to whieh the
learned Judge relers, is the third of those issued,
a.p. 1547, in the first year of the reign of King
Edward VI. By this it was ordered that images
should be teken down and destroyed, and that
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spivitual persons should suffer no torches or candles
to be set afore any image or picture, but only two
lights upon the High Altar, before the Sacrament,
‘which, for the signification that Christ is the very
true light of the world, they should suffer to
remain,

It would deserve consideration how far under any
circumstances this injunction could now be held
operative, having regard to the words ““ upon the
high altar, before the Sacrament,” and to the dis-
tinction pointed out by this Committee in Westerton
v. Liddell (Moore, 176-184), and Parker v, Leach
(2 Moore, N. S., 199) between the Sacrificial Altar
and the Communion Table. But without dwelling
on this, and without stopping at this place to
inquire into the nature of the authority under which
the injunctions of 1547 were issued, their Lord-
ships are clearly of opinion that the injunction in
question, so far as it could be taken to authorize the
use of lights as a ceremony or ceremonial act, was
abrogated or repealed by the Act 1 Eliz., cap. 2,
particularly by section 27 already mentioned, and by
the present Prayer Book and Act of Uniformity, and
that the use of lighted candles, viewed as a cere-
mony or ceremonial act, can derive no warrant
from that injunction,

Reference was made in the argument for the
Respondent to a constitution of the Council of
Oxford, under Walter, Archbishop of Canterbury,
A.p. 1322, That constitution is in these words : —
“Tempore quo wissarum solennia peraguntur,
accendentur due candelee, vel ad minus una;” and
is apparently a vepetition of the earlier constitution
of A,p. 1222 (Wilkins Concilia, vol. i, p. 595) :—
“ Tempore quo wmissarum solennia peraguntur,
accendentur duee candel®, vel ad minus una cum
lampade.” As to these constitutions it is sufficient
to say that, in their Lordship’s opinion, they must
be taken, if of force at the time of passing of any of
the Acts of Uniformity, to have heen repealed by
those Acts.

It remains to be considered whether the use of
these two lighted candles can be justified as a
question of “ ornaments ”’ according to the defini-
tion of that term already referred to. It was in
this sense that the argument for the Respondent
appeared to prefer to regard them ; and the learned
Judge of the Arches Court also, although, at the
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earlier part of his Judgment, he had stated that the.
matters complained of before him must be considered
as “ ceremonies,” appears ultimately to have applied
to the use of the lighted eandles the law or rubrie
as to ornaments,

The Rubric or note as to ornaments, in the
commencement of the Prayer Book, is in these
words ;—

“ And here it is to be noted that such ornaments
of the church, and of the Ministers thereof, at all
times of their ministration, shall be retained and be
in use as were in this Church of England, by the
authority of Parliament, in the second year of the
reign of King Edward the VIth,”

The eonstruetion of this Rubric was very fully con-
sidered by this Committee in the case of Westerton
o. Liddell already referred to; and the propositions
which their Lordships understand to have been
established by the Judgment in that case may thus
he stated.

1. The words ‘“ anthority of Parliament™ i the
Rubric, refer to and mean the Act of Parlisment
2 & 3 Ed. VL cap. 1. x;i.ving Parliamentary effeet to
the first Prayer Book of Edward VI, and do not
vefer to or mean Canons. or Royal injunctions,
having the aothority of Parliament made at an
carlier peviod.—Moore, p. 160.

?

2. The term “ ornaments ” in the Rubrie means
those articles, the use of which, in the services ani
ministrations of the church, is prescribed by that
Prayer Book.—1ihid., p. 156,

3. The term ormaments is  eonfined to these
articles.—Ibid., p. 136,

4. Though there may be articles not expressly
mentioned i the Rubrie, the use of which would
not he restrained, they must be articles which are
consistent with, and subsidiary to, the services: as an
orgun for the singing, a credence table from which to
take the sacramental bread and wine, cushions,
hassocks, &e.—I1bid. p. 187.

In these conclusions, and 1 this counstruction of
the Rubric, their Lordships entirely concur, and they
go far, in their Lordships® opinion, to decide this
part of the case.

The lighted candles are clearly not  arnaments ™
within the words of the Rubrie, for they are not
preseribed by the authority of Parliament therein
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mentioned, namely, the First Prayer Book; nor is
the injunction of 1547 the authority of Parliament
within the meaning of the Rubric, They are not
subsidiary to the service, for they do not aid or
facilitate—much less are they mnecessary to—the
service ; nor can a separate and independent orna-
ment, previously in use, be said to be consistent
with a Rubric which is silent as to it, and which by
necessary implication abolishes what it does not
retain,

It was strongly pressed by the Respondent’s
Counsel that the use of lighted candles up to the
time of the issue of the first Prayer Book was
clearly legal ; that the lighted candles were in use
in the Church in the second year of Edward the
VIth; and that there was nothing in the Prayer
Book of that year making it unlawful to continue
them. All this may be conceded, but it is in reality
beside the question. The Rubric of our Prayer
Book might have said: those ornaments shall be
retained which were lawful, or which were in use in
the second year of Edward the VIth, and the argu-
ment as to actual use at the time, and as to the
weight of the injunction of 1547, might in that case
have been material. But the Rubric, speaking in
1661, more than 100 years subsequently, has, for
reasons which it is not the province of a judicial
tribunal to criticize, defined the class of ornaments
to be retained by a reference, not to what was
in use de facto, or to what was lawful in 1549, but
to what was in the Church by authority of Parlia-
ment in that year; aud in the Parliamentary
authovity which this Committee has held, and wlich
their Lordships hold, to be indicated by these words,
the ornaments in question are not found to be
included.

Their Lordships have not referred to the usage
as to lights during the last 300 years; but they
are of opinion that the very general disuse of
lights after the reformation (whatever exceptional
cases to the contrary might be produced), contrasted
with their novmal and preseribed use previously,
atfords a very strong contemporaneous: and con-
tinuous exposition of the law upon the subject.

Their Lordships will, therefore, humbly advise Her
Majesty that the charge as to lights also has been
sustained, and that the Respondent should be admo-
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uished for the future to abstamm from the use of
them, as pleaded in these articles.

All the chargesagainst the Respondent having been

thus established, their Lordships see no reason why

* the usual consequence as to costs should not follow ;

and they will advise Her Majesty that the Respon-

dent should pay to the Appellant the costs in the
Court below, and of this Appeal.
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