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Judgment of the Lords of the Jﬂdfciﬂ]_ja?ﬂ;
mittee of the Privy Council on the Appeal
of Shak Mukhun Lall and others v. Baboo
Sree Kishen Sing dnd others, from the
late Sudder Dewanny Adawlut af Calc-uﬁa :

-I_.ddwsrad 18¢4 January, 1869,

Mt:

~ Lorp CarLsmsrorn.
Sie Jases W. Corvire.
» Juoee or Tae Hice Covrt o ADMIBALTY,

Srr Lawzence Prrr.

THIS -is an Appesl in & mortgage suit instituted
miore than twenty yearsago. The original Plaintiffs,
the mortgagors, named Sing, sued in the Court of
the Sudder Ameen of the Zillah Barun, the repre-
sentatives of the original mortgagees named Lall,
who 'were eminent bankers, having ecoties in various
pamts of India, and also one Rawkissen, the Go-
mastah of the firm, to cancel on redemption three
severdl instruments, viz., the mortgage-deed, lease,
and agreement. named in the Plaint, and which will
‘be more particularly described. These justroments
the  Plaintiffs alleged  to constitute ene mortgage
seourity of the bsnkers, the Lall Defendants, All
the Defendants asserted, however, as to two of
these dnstruments, viz, the lease and the agree-
went,“a different title and interest, conferring a
separate interest, as distinct from the bankers, oo
their Gomastah, the last Defendant. The lease
bore date the 16th My, 1837 ; it was for twenty
years, and reserved a rent of 24,858 sicen rupées

o _l(l anpas, payable to the Sings—by the Gommgmb,

he mortgige-deed bore date the 5th June, i thie
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same year, and pledged the same property also for
twenty years to the bankers, to secure a loan of
150,000 sicca rupees from them to the Sings, The
interest reserved was 9 per cent. Ostensibly, the
mortgagees were entitled to the rent alone, the
surplus of which, after deducting the Government
revenue, lefl a balance of 13,500 rupees, exactly
the sum calenlable as interest on the loan at 9 per
cent. - Ramkissen granted, az apparently a sub-
sidiary arrangement, sub-leases: to certain Kut-
kanadars, nominees of the mortgagors, at rents
aggregating 35,067 sicea rupees; and the mortga-
gors guaranteed to him those receipts of rent.
Ostensibly, therefore, the several instruments evi-
denced a mortgage transaction, providing only for
interest alone from the usufruct, leaving the principal
debt to be paid otherwise in full, and a beneficial
lease in the Gomastah yielding an annual profit of
10,200 rupees. All the Defendants insisted that
the ostensible was also the real character of the
instruments.

The Ikranamah was executed by the mortgagors,
the Sings, to the Gomastah, on the 28th August, in
the same year, as a security to cover certain losses
incurred or anticipated from adverse claims, for the
due payments of their rents by the sub-lessees, the
Kutkanadars, and for a further advance of 7,000
sicca rupees bearing an interest of 12 per cent.
The Plaintiffs sought also to recover possession,
alleging the mortgagees, the Lall Defendants, whom
they treated as mortgagees in possession, to be
satisfied from the usufruect, and further claimed
as mesne profits a small alleged surplus from the
same source.

This claim, then, of the mortgagors to redeem
before the twenty years were past, was denied in
respect of all that the lease covered, which was the
whole that the mortgage-deed inc¢luded.  The suit
further raised these questions: at what rate of
interest, whetlier Y per cent. or a higher rate, the
Plaintiffs were entitled at any time to redeem ;
whether the loan was at usurious interest; and
whether the several instruments were a device or
means within section 9 of Regulation 15 of 1793, to
conceal usury, and so evade the Usury Laws

— The-suit-therefore involved issues of title, and not

simply one of payment on an admitted title to
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redeem under a contract raising no question as to
the terms of redemption.

The suit was heard in the Sudder Ameen's Court,
which decided in the Defendants® favour on all the
issues.  From that declsion there was an appeal to
the Sudder Dewanny Adawlut, which décided that
the three instruments formed one mortgage sseutity,
as alleged in the plaint, and were a device to coniceal
usury, that the contract was usurious, but that as
the plaint was for redemption, the wmortgage was
redeemable on payment of the principal and 9 per
cent., the interest expressed to be payable in the
mortgage-deed ; and the Court, reversing the
finding, sent the ease back to be tried in the Court
below on the inguiries which it directed, and which
were limited in effect to satisfaction of the mortgage
at the date of suit. The cause was then trans-
ferred from the Ameen’s Court tb that of the Zillah
Judge, who, before he proceeded to try the gques-
tions submitted to him, ealled for the accounts of
the gross receipts and disbursements directed by the
Regulation XV of 1793, sec. 11. The Defendants,
who subsequently renewed the dispute as to the
unity of the title, declared themselves unable to give
the accounts demanded of them. The Judge then
deputed an Ameen to take an account of, and report
as to the receipts. The Ameen reported, and found
that the Defendants were overpaid, to a much larger
amount than the Plaintiffs’ own case declared them
to be. The Court rejected that report, went itself
into the inquiry, found the Plaiotiffs still indebted
on the aceount, and dismissed the soit. From that
decision there was again an appeal to the Sudder
Court, which reversed the decision, directed that
the accounts should be produced, and further,
directed oertain additional inquiries to be made, the
precise character of which need not here be stated.
The cause was agiin heard, after much preliminary
litigation as to the nature of the accounts required,
and the proper mode of verifying them.

The Court again decreed in favour of the De-
fendants, declaring @ cousiderable sum, exceeding
50,000 rupees, to be still due, and on that ground
dismissed the Plaintifi' suit with * costs, withedt®
any . declaration as to title. From this decitiop:-
the Plaintiffs, and also the Defendants, a ppulpd
to the Sudder, the Defendants raising anew théir




contention as to the rate of interest, that 12 per
cent. should be declared to be the due rate. The
Sudder decided the case in favour of the Plaintiffy,
and decreed their claim in full, except as to the
Wasilat, and from that last decision the present
Appeal is brought.

The accounts reeeived in the Court below were
declared by the Sudder Court not to be the proper
accounts, and that Court considered itself entitled
to presume from the wnon-production of the
right accounts that they, if produced, would show
the mortgage satisfied. The statement of the
rental and the accounts annexed to the plaint
formed the basis of the decision, the correctness of
which as to the amount of income in the time of
the mortgagor’s possession they considered to be
primd, facie established. The accounts actually
rendered were the banking books of the Defendants’
banking firm, containing a statement of their
receipts ; and the accounts of the Gomastah of the
bankers, who was in truth the person, as manager,
best acquainted with the transactions, and a trustee,
as it was found in effect, for the mortgagees. He
was examined under a commission and deposed to
the correctness of the accounts which he gave in.
The existence of any aother accounts did not appear.

As the Regulation required the mortgagees to
swear to the accounts, the Court considered the
attestation by the Gomastah insufficient. On this
last appeal to the Sudder the question of the rate of
interest was again raised by the Defendants in their
objection to the appeal ; the Judges said they had
already decided the question, and again declared
that they abided by their decision, thinking it
correct. They expressed no opinion whether they
were excluded by their procedure from reconsider-
ing the watter on a new appeal to them. It is not
at all material to the decision of this case to deter-
mine whether they could or could not have entered
into that question, in any way, had they thought
their previous opinion on the point erroneous.
Their Lordships think that the question as to the
interest is open on this Appeal, though the Plaintiffs
might have appealed, and did not, from the inter-
Iocutory decree on the point. This point is governed
and settled by the cases of Forbes ». Ameroonissa
Begum (10 Moore, I. A., p. 340) and Moheshur
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Sing v. the Béngsl Government (7 Moore, 1.
‘The first quetion to be determined by their
Lordships is, whetlier the decisioh of the Suddet
Deéwanny Adawlut; that the interest must be calew-
lited st 9 pet cent. only, is correchiy Fo s wlen
et if flie mobgagees bad been yuing ilie o
gagar ‘on the 'mofigage-deed for the debt the
could havé recovered 1o higher rate of interest thai
9 per cent. thé contfaet being in writing, and
incaptble of beftig varied by parolevidence ; but thils
is by no mesins décisive of the (uestion; for, sup-
pasing that the extra profits on the several
ments forming one mortgage séctiity had amounted
+ only'ia the whole % 3 per cent., muking up 12 per
eent:"only in'ull, précisely the same conséquerice
wotrld have ehsued ; the resérved interest would have
been correctly viewsd af eonstituting part giily of the
profit, and as suéh would have been all fhat the
e~ — — — pavtite-dtipulated for deto-thut par of the trans — — — |
: action, but it would not have measured the stipu~ :
Iated retutn for he Joan antually. The roles of
evidefice, and the Taw of estoppel, forbid any
sddititn €9, or viriation from, deeds or written
contracrs. THe Tuw, However, firnishes exoeptions
to its own safatary protection ; ove of whick i,
when one for the advancemeor of justice is
peritted to femdve the blind which hides the
redl transaotion ; d€ Tor instance, in cases of frand,
illegality, and rédetiption, it steh eases the maxim
applies, that a wman' carnot both afffrm and dis-
affirm the' mitme transaction, show its true natore for
his own relfef, and insist on its apparent charatter
to prejudice His adversary. This principle, ‘so just
atld réaaonable in itsell, and oftent expressed in the
terms thiat you cammof Both approbate and reprobate
the same transdction, has been applied by their
Lordshipt in this Comthittee to the consideration of
Indian Appeald, as anie spiplicable also in the Courts
of that coudtry, which are to adwinister Jjustice
sccording Iinethy and good conscience. The
maxim 7 founded' not so mueh on any positive
law, as ot the brosd and universally applicable
principles of justice. The casa of Farbes v. Amer-
oonissa Begiim (10 Moore's' Tudisih ‘Appeals, page
ﬁvﬁ%%ﬂy;o@ instance of ehie' doptrine having
[rigy " &
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been so applied, where it is said in the Judgment
of their Lordships :—* The Respondent cannot both
repudiate the obligations of the lease, and elaim the
benefit of it,” Unless, therefore, some positive law
has said that in cases similar to the present, the
written engagement, though not extending to the
whole profit stipulated, must be adhered to against
the Defendant, though the Plaintiff may go beyond
it, to show the full extent of the profit, and so to he
relieved from the consequences of his actual contract,
their Lordships must hold that the bargain disclosed
should be performed so far as the law allows; in
other words, that 12 per cent. was in this instance
the interest to be computed.

The decision of the Judges of the Sudder
Dewanny Adawlut on this point, was founded not
on any grounds of equity, but upon their construc-
tion of the law. -They considered that they were
bound by the terms of the 5th section of Regula-
tivn XV of 1793, to give no more than the interest
stipulated, and that 9 per cent., was that rate of
interest, thus in reality begging the question in
dispute, ‘Their Lordships have, therefore, to con-
sider the real meaning of the words used in that
section, which meaning will be best ascertained by
an examination of other parts of that Regulation.
In India, amongst the Hindus, the restriction as to
interest by their law was, that interest stopped when
it equalled the loan. The interference with the rate
of interest is therefore a thing of positive law, and
cannot be extended beyond the provisions of the
Regulation, By the 2nd section of the Regulation
in question, a minimum rate of interest, and that a
high one, much in excess of 12 per cent., was
directed to be decreed; and by the third the
maximum rate of interest was reduced to 12 per
cent., in the case only of debts exceeding 100 sicca
rupees, The rates prescribed by the Regulation
in the several cases enumerated, were fixed rates,
constituting both a2 maximum and minimum in the
cases aforesaid, which were limited to contracts
between, and prior to, named dates. Then, by the
4th section, in causes of action arising after the lst
January, 1793, the Courts were not to decree any
iuterest on any sum whatever, above the rate of 12
per cent. per annum, From that time this was the limit
beyond which no elaim to interest could be enforced
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in respect to contracts entered into after that date;
and it pl‘lct.lcl]ly governed other eases where interest
could be decreed, irrespective of contract. But
inasmuch as the words of the earlier sections stand-
ing alone might seem to prescribe a rate of interest,
irrespective of agreement, and so le
hension of the meaning of the law, the
by the 5th section, declared further, that if .11g!ﬂ'
rate of interest than any of the rates authorized to
be awarded shall have been stipulated between the
parties, no higher rate of interest than the rate so
stipulated is to be decreed. This plainly relates to
the real agreement between the parties, constituting
an actual legal stipulation ; for it constitutes a limit-
ation of the 4th section, as well as of the others.
It does pot extend to the cases comprised within
the 9th section, where a device or mean is used to
disguise the resl contract as to interest, for the
provisions are inconsistent. The language of the
5th seetion would be violated by a construction

of the word *stipulated,” which would confine it
to “ expressed.” Such a construction would be an
extension of a penal enactment to a case not within
its language and obvious objects, and that where
another section did provide for the case befure the
Court.

The €ith, 7th, and 9th sections apply in terms to
remedies, to suits brought to enforce, not to suits
brought for relief against a contract, To bring a
ease within the 8th section, the excess must be
specified in the contract itself. The 9th section does
not'declare the contract itself void, nor direct any
pledge to be returned, without redemption. The
10th section furnishes an argument that such was
not the design. But even if this did not appear,
a penal law, and especially one of so peculiar a
character as that contairied in the Oth section of this
Regulation, is not one to be extended by construe-
tion. This section is one in penam against the con-
cealment of the usury; for the open violation of the
Regulation entails, under section 8, only a forfeiture
of interest. If the Oth section were so extended by
construction as to invalidate the contract itself and
muke it, and the conveyance also obtained under
it, nuJl and void, then, inssmuch as there are
no saving words, an innocent purchaser without

notiee, from—the mortgagee; by assignment of the
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pledge, would be unable to retain it, even for the
just debt and legal interest. Their Lordships,
therefare, think that the only section of the Regula-
tion at all applicable to the present suit brought by
a Plaintiff to set aside his contract, and have
restitution of the pledge on terms of redemption, is
the 10th section. If any case were needed to
enforce so plaig a rule (which, however, has been
questioned), that of Esenchunder Singh v, Mama-
churn Ruttoo, in 11 Moore’s Indian Appesls, p. 20,
emphatically points out, in the language of Lord
Westhury, “the sbsolute necessity that the deter-
minations in a-cause should be founded on 2 case
either to be fonnd in the pleadings, or involved in
or consistent with the case thereby made.” The
present suit is one for redemption, not for de-
claring a forfeiture, and must be decided according
to the rules applicable to the former suit. If the
transaction weve simply void, and no estate at all
passed, it is obvious that the remedy to recover the

— ticirofthese-principles of justiee to-the case

land “would be & possessory suit, against which
limitation would run from the moment of entry, It
cannot be treated as a voidahle or redeemable estate
between mortgagor and mortgagee, for one purpose,
viz., to escape the limitation law, and as a veid
estate for another. If the estate in the Jands
created hy the lease ean be determined before the
expiration of the twenty years, that can only he
effected by coming to the Court for equitable relief,
and submitting to the usnal terms on which such
relief is granted. What, then, are these terms?
The Court will not, in the interests of justice, permit
inconsistency and untruth of statement; will not
permit & plaintiff to say, I promised to give the
defendant 14 per cent. on his loan to we, and seek
relief against him on that allegation; and permit
him also the next instant to say, The contract is
expressed for nine per cent., and I will tie my
opponent down to that term, that lower rate must
be deemed to have been stipulated, and so to form
the measure of his right to interest. The reply to
this will be, You have tald us what the real bargain
was, and on this statement you bave made your
application for relief, which you can obtain only on
equitable grounds. Their Lordships find in the
Regulations no positive law forbidding the applica-
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The 10th section rather leads to a contrary con-
clusion, viz., that in a case circumstanced like the
present, the mortgagee may retain his pledge until
he bas received out of it his debt with interest at
12 per cent. At the time when this Regulation was
passed the receipt of profits in lieu ufm mﬂe;_
a li'mple asufruct mortgage was comuian, a8 indeed
appears by the introductory words ™ of the tlause.
As to mortgages executed before the ‘28th Marc
1780, the usufroct might be allowed even. Jur
the Regulation, in lieu of interest up to that date.
Then after that date, that dividing point of
time, and subsequently to it, the character of
these mortgages suffered « change. The mortgage
punasnon, instead of enduring by title for the
ltlplﬂlted timé, was made liable to abridgment by
gatisfiction ﬁﬂn the psufruct, and a claim to interest
arose in some cases where it did not exist before.
The perception of the profits in many cases did
not constitute receipt of interest, but was in lieu of
any. Then, as to all usufructuary mortgages to be
made after the dividing time which was before
the Regulation, it makes also provikion, and subjects
alike, sll 'the enumerated mortgages to cancellation
and redemption whenever the principal sum,  with
the simple interest due upon it,” ghall have
been renlued from the usufruct of the ‘property
lubaaquam to the 28th day of March, 1780, or
otherwise lignidated by the mortgagor. It applies,
then, to all alike, thongh the circumstances of them
all were not originally similar, subjects them to one
provision, and imposes interest, in some cases, where
there was no contract for it before. This section,
having so provided, dropa designedly the words
“stipulated ™ and "lpe.mﬁed * which would have
been indppropriate in many of the cases, and uses,
in rifore ‘correct language, this expression : “the
simple interest due upon it.” This simple interest
would, of course, in all cases where no interest was
named, be 12 per cent. ; but where a higher rate was
named sguinst which the usufruct was to be a set-off,
that ¥, & réeeipt “in lieu” of it, the reduced rate
would be 12 per eent., and all inferest alike would
be ““due” by force of the enactment, em u{:m

interest did not exist before; thorm; y IS

W of an usufructuary mortgage, by
whfﬂw’tﬁtﬂt higher than the return nrmpﬁm :

|119] b Tl
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was to be made, and as relief is sought, viz., to
have the pledge restored as cancelled or redeemed
by satisfaction of the usufruct, the clause which is
most closely applicable te the claim is the 10th, the
terms of which are large enough to embrace, and
were designed, in fact, to embraee, some cases where
the law itself made the interest “due” The
Regulation, then, rather seems to favour than
prohibit the restoration of the pledge, on the Court
terms, that is, on reduced terms of interest imposed
_ by the law. The real transaction appearing, and no
prohibitory law intervening, the Court is left free to
do justice in the particular case, and if the spirit of
the 10th Section regulate the case it will sanction a
redemption at the higher rate, allowing the actual
contract so far as the law allows it. For the above
reasons their Lordships think the interest should
have been calculated at the higher rate of 12 per
cent,

This view of the case would suffice to show on the
Plaintiff's own estimate, that theDecree appealed from
cannot be maintained, since the allowance of 12 per
cent. would on that account annexed to the plaint
show that the mortgage was not fully satisfied at the
date of the institution of the suit. Their Lordships,
however, must proceed to consider the other objec-
tions urged to the Decree, and to view the conduet
of the parties through this long protracted litigation
with a view to their decision on the subject of
costs,

The snit was brought to. establish the title to
redeem, for cancellation of the instruments, for pos-
session of the lands, and payment of a small estimated
surplus. Tt lay on the Plaintiffs to show that the
mortgagees were paid in full, out of their receipts.
It was not also a suit to make the mortgagees charge-
able for non-receipts of prdfits, which they might
liave received with common care and attention. A
mortgagee is not an assurer of the continuation of
the sume rate of profit whieh his mortgagor was
able to raise, Much depends, in India, on personal
qualitizs. The very change of management and
possession may cause a falling-off of receipts.
Therefore an estimate of a: preceding rental does not
suffice to show actual receipts, yet it is on this
fallacious estimate at the outset that the calculation
of the Plaintiffs, which they annexed to their plaint,
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proceeds. Again, the Plaintiffs make no deduction
for those parts of the pledged property which turned
out to be subject to prior charges, and the caleula-
tion of interest proceeded almouninqphin.
Hud these defects, spparent on the e §
been‘duly dealt with at the inception,
this long litigation might have been,.if not i
limvited at leust at am earlier stage, Tt i%-of
other hand, to be remembered that the mm
elaimed in their ‘suit to have the charscter of
the mortgage itself ascertained and decreed. In
this they have succeeded against a long, vain,
and  snfounded opposition, for the ease of the
Defendants on this part of the esse; when elosely
investignted, is found inconsistent. It is met
eredible ‘that the bunkers would take, for so large
a loan, a sccority which on their present state-
went has left thene alwayd losers, even of some part
of the interest. The property was in the. neigh-
bourhood ; the Gomastah was a ‘man of business

. not likely g wr-an greatly in the valuation of the

pledge: theréfore to this part of the clim a
gmum was- made, which has failed,

and the snfiohas- established a very importent right
in the Plaintiffy’ fayour, though they have proved
to be wrong in their estimates of the receipts and
the rato.of jpterest.. The conduet of the mort-
gagoes in vigt- giing tw the aécounts at an earlier
stdge iy, be aseribed to the nature of their
defenee, and i no geeater degree exposes them,
than that defence itself does to suspicion. 1f they
weant 1o insist ow that right, of eonrse they would
nat have prepared and kept their account on an
inconsistent principle. A great part, therefore, of
the obstroction on this subject must be ascribed fo
this, ‘thap-they viewed the transaction in its sctual,
whilst their oppenents and the Court viewed it in
ite legul aspect. The case does not afford room for
supposing that any extortionate interest was in view,
ﬂhngbw exceeding the legul rate has been
- for. -"Fhe mortgagees were bankers,
¥y realizing in their business a profit
hyun&nha legal rate of interest, and they my have
*m no more than to renlmen profit proportic
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on the non-production of the right accounts under
Regulation 15 of 1793. Their Lordships incline to
think that provision must, as regards this suit, be
taken to be still in force and unrepealed by
Act 28, 1855. It is unnecessary to- decide the
point, as their Lordships think, that assuming it to
be in full force, it has received in the Judgment
under review too strict an interpretation. Assuming
it to be in force, what was the duty which it
imposed on the Appellants. The duty to which
they were bound by law, in the character aseribed
to them by the Decree, which was not questioned
by the Appellants on this point, was to keep an
account of gross veceipts from the property mort-
gaged, and also the expenses of management and
preservation. Some difficulties might attend a very
rigid compliance with this regulation. Their Lord-
ships desire to enforce by everything which may
fall from them on the subject, the duty as well
as the policy and prudence of keeping as full,
complete, and plain an account of the transactions
attending the management and receipts of an estate
mortgaged as the nature of the case will admit. It
is obvious, however, that the language of the section
which applies to the common case, must receive a
construction such as may suffice to aecommodate its
striet salutary provisions to the variahle and different
natures of estates and possession. The gross receipts
must be such as the mortgagor himself, previous to
the mortgage, would have been entitled to, and if he
conld not, by veason of an intervening lease, call
for the account of the collections, neither can his
-mortgagee ; and also, if at the time of the mortgage,
a valid engagement, not designed to exclude
accounting, is made by common consent qualifying
the nature of the usufructuary possession, the account
of the receipts must be subject to that modification.
The terms of the law are evidently not inflexible
terms ; and in like manner must be construed the
provision as to the attestation of the truth of the
accounts, which provision must necessarily be
flexible like the former; for Lhe mortgagee is to
verify only his gross receipts and his expenditure,
not the rents nor the extent of arrears, nor the
¢auses of such arrears; he is not, in fact, directed
then to make out and verify such an account as:
wight be established against him in a hostile suit,
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but only his gross receipts and his expenditure.
The common rule, yui facit per alium facit per se,
wuuld npﬂywhm What is done byhn&gant

by the ageot, are the principal’s account
tbo@h by delagmun, must deliver in the ace
and he must in some mode swear or depose that
they are true and authentic. Must it noénm'lr
he by his own personal oath in all cases? How
can he do that if he knows nothing at all about
them ! He may have no belief, and may even
suspect thém to be false; for he. may suppose
himself to have been deceived by his agent. Can
the I@.ﬂlm seriotsly be supposed to have con-
templated anything so immoral as that s man should
sweat positi soknmrladge of that of which he
has and can have no personal kmowledge. If it be
urged that he may swear to his knowledge and
belief, still that rational permission is a modification
and expansion of the terms of the law, The words
are without any exception, and in terms apply to
women, infants, lunaties, persons out of the eauntry,
and others imanaging necessarily remote possessions
by agents whom they must employ and in whom they
may confide, Cun the Indian Legislature, which
recognized Gomastahs by legislation, be supposed
ignorant of their large authority and responsibility ?
Andean it hl'n‘ﬁqlnd to make this direction to take
an oath imperativély obligatory on every mortgagee
alike in every conceivable case? Their Lordships
think otherwise, They think that the language which,
like other provisions of the earlier Regulations,
is curt and spplied to the more common cases, must,
top n the spirit of the ensctment itself,
be eumtmj reasonably, as admitting in case of
necessity, of some delegation also in the person
deputed to perform the duty of attesting the sccounts.
If the general manager who did all, and knows all,
with whom the mertgagors, with that knowledge,
contracted, whose name is used, whose aceounts in
One ‘#enké théy are, and who far more than mere
representativés knowing nothing of their own know-
ledge of the transaetions, satisfies the sph-ntg{ the
lnyl, sWears to the truth ofthem,rt nm a mn.
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present, by a substitute, furnishes no ground what-
ever, for suspecting malpractice or designed evasion
of the law, and with that alone their Lordships are
concerned in this case, since the mere made of the
verification has no other importance in this case,
than as it raises a case of suspicion against the
accounts themselves, The mere mode of their
verification under the circumstances of this case does
not raise, in their Lordships' minds, any distrust.
The contents of the accounts themselves, however,
furnish more ground for doubting their accuracy.
They show the interest alone not covered by the
receipts,. The bankers and their Gomastah were
experienced men of business. The loan is large.
The property was not likely to be unknown to the
lenders as to its general productiveness.

No change of cireumstances accounting for so
great a decline is disclosed, and the decision below
of the Judge of the Zillah Court does not justify
the conclusion that the whole debt, and some arrears
of interest, still remain unsatisfied. Some explana-
tion of this may be afforded by the circumstance
that the mortgugees long insisted on a state of
accountability very different from that adjudged ;
and there does appear to their Lordships reason for
thinking the accounts rendered to be so far unsatis-
factory as to have justified the Court had it directed
a further inquiry ; that is, supposing the Plaintiff’s
prospect of success in his present suit to” have been
such as might have been prejudiced by the omission
to direct that further inquiry,

Their Lordships, however, think that the Sudder
Court was not justified in inferring from the
omission to render satisfactory accounts, under the
" circumstances of this case, that the mortgage bad
been satisfied when the snit was commenced, Had
the state of the accounts, and the dealing as to
them, raised a case of presumptive evidence of pay-
ment, still the conclusions from the evidence in this
case cannot be supported; for the calculation of
the Court is not formed on a correct basis, either as
to the interest or as to the property ; it makes no
deduction for losses which the evidence in the cause
discloses, arising from the partial loss of the pro-
perty pledged, and some litigation which ensued
thereon 3 it excludes also the evidence which the
suit and the inquiries and proceedings subsequently
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to the interlocutory decree afford, as does also the
failure of the arrangement, through the instrument-
ality of the Katkanadars, that the cnllwmnl never
really equalled the gross estimated w This
evidence, so far as it reached, destroyed, pro famto, .
the prenumpuve evidence of the conectw h
estimated receipts.  Presumptions even in '
spoliatoris have known reasonable limits, They
must not-‘be conjectures, nor grounded on ‘data
which the evidence. itself shows to be inexact.
Had this case been one in which the whole
account between these parties could be taken,

their Lordships would have remanded the case
for -further hearing; or, had the Plaintiffs' own

case discloséd s probability even that a further
hearing ‘could  decide it in their favour, their
Lordships, nnder its peculiar circumstances, would
have been disposed to adopt the same course
under some restrictive direction ; but there is
not the slightest ground for suppesing the income
of the estate larger than the Plaintiff’ own
ealoulation ; and even assuming that to be incapable
of reduction, the allowance of 12 per cent. involves

the dismissal of his  plaint. In general, the

dismission of & snit should carry with it its conse-
quence of lisbility for the costs, and this case is one
brought against mortgagees. - But, in the opinion
of their Lordships, the present suit atfords several
substantial grounds for a departure from that rule,
The suit was brought, not simply for possession, on
an allegation of satisfaction from the usufruct, but
to establish the true relation between the mortgagors
and mortgagees, the true nature of the case, the
disguised usury, and the disputed unity in one
mortgage title of the three several instruments
before explained. Se fur it was successful, and it
therefore cannot be ascribed to a litigious, vexatious
spirit ; it has established points most 1mportant to
the future true adjustment of the mortgage accounts,
and cannot be said to have been unproductive of
future benefit to all concerned. And in respect of
the costs of the proceedings had in the Courts below

_subsequently to the interlocutory Decree of the 14th
- of July, 1842, their Lordships have to observe: that

tliucq proceedings would have been unnecessary had
the Appellants then appealed against the Sudder

Court’s deeision s to the rate of interest; ud,'ﬂ!l!-
[119] F
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ther, that the unsatisfactory vesult of the inquiries
directed by that Decree, and the failure of the
Courts below to ascertain by evidenee the actual
amount of the gross collections, are, in soine mea-
sure, due to the unsatisfactory chuaracter of the
accounts rendered by the Appellants.

The Appeal of the Judge of the Zillah Court
simply dismisses the Plaintifls’ suit, which, in
some important parts of it, had succeeded. That
Judgment, therefore, cannot be restored without
alteration. Errors have been committed in this
suit, in a nearly equal degree, by both litigants,
Their Lordships thiuk that the Decree of the
Sudder Court should be reversed, except so far as it
reverses the decision of the Court below, and that
it should be declared that the mortgage, lease, and
agreement mentioned in the plaint, and there
alleged by the Plaintiffs to constitute one mortgage
security, did constitute that one security ; that the
mortgagees were the Lall Defendants, and the Defen-
dant, Ramkissen, was ouly their agent, and had no
interest in the lease or agreement distinct from that
of the mortgagees, who are aecountable, as mort-
gagees in possession, to the Plaintiffs in this suit for
all moneys received by them in respect of the rents
and profits of the mortgaged property by virtue of
the said lease, That the three instruments were
entered into with a view to evade the Usury Laws
by a device or wean within the meaning of the
9th section of Regulation XV of 1793 ; and that
the Pluintiffs were and are entitled to redeem at any
time, though' before the expiration of the twenty
years’ term created by the lease, on payment or
satisfaction of all that may be due on the mortgage
securities for principal nioney, interest, and costs,
such interest to be caleulated at 12 per cent.; but
that, it appearing that the Plaintiffs have failed to
prove that the mortgage debt, with interest and costs,
had been satisfied at the time of the institution of
the suit, the said suit should be dismissed without
costs, and that the Decree of the Court below of
dismissal of the Plaintiffs’ suit should be restored,
so far ouly as to inelude that erder of dismissal with
the declaration and alteration above stated:; and
that, with a view to the due enforeement of the
the Order of Her Mujesty in Council, the High
Court should be directed to remand the canse to the
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Court below, and to order the Decree of dismissal
simply to be restored with the above declaration and
alteration. And their Lordships will further advise
Her Majesty that each party should pay their own
costs of the Appeal to the Sudder Court hereby
partly reversed: and that any costs of such  last
Appeal as may have been deereed and

which are inconsistent with such Opdér
Majesty, should be refunded, or otherwise de!‘l-ft wiih
as justice may require. Their Lordships think that
the Appellants are entitled to the ordinary costs of
this Appeal ; but they are of opiniou that those costs
ought not to have been swollen by the severance, in
defence of the four persons representing the origival
- mortgagees, and the presentation of two distinet
Appeals. They will direct the Registrar to tax
these costs accordingly,

FRINVEQ AT THE TORNIEN OWFWICE BY T. R, HanmisoN.—20/1/69.







