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“be ligble to an action therefor, before an exe-
“cution against the Company shall have beén re-
“turned unsatisfied in whole or in part, and the
“* amount due on such execution ghall be the amount
 yecoverable, with costs, against such Shareholders.”

The Defendant referred to the code, and the case
made by him was, that there was due to him from
the Company for salary a sum very far exceeding
anything that he was or could be made liable to
the Company for in respect of ealls; that the sums
due to him from the Company, in point of fact,
extinguished his liability to the Company, and that
inasmuch as the Company never could have main-
tained proceedings against him in respect of any
calls that they might make, the Creditor was in no
better position than the Company, We assume that
no calls beyond calls for a sum of £100 had been
made on the part of the Company ; if any such calls
had been made, it was the business of the Defendant
hoth to have alleged and proved that'they had
been made ; there is neither allegation nor proof to
this effect; the Courts below procesded on thé
assumption that no calls beyond £100 had been
made; and there ean be no doubt but that they
were right upon the pleadings and faets Vefore
them in making that assumption.

What then are the provisions of the esde which
were relied on? They were these: first of all, it
is said in the 1187th Clause :—*“ When two per-
“gons are mutually debtor and ereditor of each
“other, both debts are extinguished by compen-
“sation which takes place between them in the
“cases and manner hereinafter deelaved;” and
then in the 1188th Clause, ®Compensation takes
“place by the sole operation of law between debts
¢ which are equally liquidated and demandable, and
“ have each for object a sum of money or a certain
“ quantity of indeterminate things of the same kind
“and quality.” As calls had not been made, there
could have been no compensation as between this
Bhareholder and the Company at the time of the
action being brought by the Creditor, for when we
turn'to the Railways Act we see that ‘before any
action could have been maintained by the Com-
pany as against the Bhareholder, there must have
been calls made by the Directors, and thirty days
must kave elapsed from the date of the ealls. More-
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over, at the time when the Appellant brought his
aotion as creditor, the respondent, i he had wuy
claim at all, had o right to proceed aguinst the
Company and recover payment from the Company
of the £2000, or whatever sum was due to him,
and the Company could not have set up ns against
that action uny counter-claim which they might
have had in respoct of his being a Shareholder ; it
follows, therefore, that the smount puynble on the
stock held by the Defendant wans not aotosily puid,
dischurged, and extinguishod, and that the Clunses
in the cods which have been relied on do not apply
to n state of ciroumstances in which, slthough
there was a olaim by the Defendant against the
Company, there was no ocounter-right on the part
of the Company, imd no compensation s betwoen
him und them, und consequently no extinguish-
ment of the debt. The Creditor under the At is
inn & different position to that of the Company, and
can recover o long as anything remains gnpaid oo
the stock held by the Shareholder.

This being so, their Lordships will humbly advise
Her Majesty that the judgment of the Court of
Queen's Bench should be reversed.

The result, therefore, will be to restore the Judg-
ment of the Buperior Court in Montreal ; and their
Lordships are of opinion that the Appellant should
have the eosts in hoth the Courts below, and also
the costs of this Appesl.







