Judgment of the Lovds of the Judicial Committee of
the Privy Cowncil on the Appeal of Stuart and
anolher v. Dewdney and others; ship *Jokn Bel-
lamy, from the High Cowrt of Admiralty, deli-
vered 20th November, 1869,

Present ;

Lo Capnssromn,
Siz Jawrs W. Covvire.
Sm Joserx Navien.

THEIR Lordships do not think it necessary to
hesr the Respendents,

Although this case oocupied nearly three days in
the Court below, and many witnesses were callod
on hoth sides, yet the question as to the correctness
of the Judgment depends upon s short und simple
point, numely, whether at the time of the collision
the * Eurcka® was close hauled upon the starboard
tack. If that is estsblished, ss it is admitted that

-the *John Ballamy’ was bound by the 12th Article
of the Regulations of 1888 ta keep out of the way,
und o she failed to do so, her owners are liahle for
the damage occasioned by the cellision.

The “Eureka' is o brigantine of 185 tons, and at
the time in question was on a voyuge from London
to Buenos Ayres. The ‘Jolin Dellamy,’ a ship of
1274 tond, wus bound from London to Bombay.
The collision happened in the Atlantie, in latitude
2° 5% N, uod longitude 29° 50' W,, at eleven
o'clock on the night of the 26th of October, 1887,
The night appears to have been thick and dark.
The * Fureks' had her proper lights exhibited.
This ix denied on the other side, but it is not dis-
proved Uy the fact of the *John Bellamy' not having
soen her lights, becsuse that might have been owing
either to the want of a proper look-put (which their
Lordships will vot sssums), or to the mistiness of
the mght,

With regard to the lights of the ‘ John Bellamy,'
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the learned Judge thought, upon a carefnl examina-
tion of the evidence in all its parts and in every
detail, that the preponderance and balance of the
testimony was that there could not have been any
lights burning on board the ship at the time of the
collision, and that they must have been lighted
afterwards, Their Lordships do not consider it
necessary to enter into an examination of the evi-
dence upon this subject (some of it of an extremely
questionable character), because it is quite clear
that the issue in this case cannot depend upon the
determination of this question.

The case of the ¢ Kureku’ is this,—that she was
sailing close hauled upon the starboard tuck, heading
south-east by east, that she saw the ‘John Bellamy’
on her port bow, and the ‘John Bellamy’ not
giving way came into collision, striking her on the
port bow, oceasioning such considerable damage that
the vessel was afterwards abandoned and became o
totul loss.

The case of the ‘John Bellamy,” on the other
hand, is, that the night was very dark (as it is
admitted it was), that the ¢ Eureka’ had no lights,
that before there was any time for her to act, the
stem and starboard bow of the ‘ Fureka’ struck her
on the starboard bow, and she denies that the
¢ Eureka’' was heading sonth-east by east,

On this sole question in the case, the course of
the ¢ Fureka’ is sworn to by three witnesses, her
captain, her hoatswain, and one of the seamen.

With regard to this evidence, it has been said that
there really is only one witness who is to be relied
upon, in speaking to the ecourse of the ‘Eurcka,’
uamely, the boatswain; but their Lordships think that
it is impossible not to pay very great attention to the
evidence which was given by the captain upon this
subject, because he says that when he went below,
at a quarter past nine, the course of the ‘Eureka’
was south-east by east, that she was elose hauled
upon the starboard tack, and he gave directions that
if the course of the vessel was altered he was to be
called. Now he was not called; and we must
assume that the person who was upon the watch
would have obeyed the captain’s order if there had
been any alteration of the course ; therefore it seems
to their Lordships that that evidence is of great im-

portance,
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The boatswain speaks positively to the eourse of
the vessel being sonth-eust by east, und the seaman
to whom sllusion has been made, Ridley, ssys that
she was close huuled upon the starboard tack.

Thersfore, it sppesrs to their Lordships that there
in positive, distinet, and direct evidenes that the
gourse of the * Burcka® at the time of the eollision
was south-east by cast, and that she was close
houled upon the starbouard tack. -

Of oourse it is impossible for the ‘ Joln Bellamy'
to moot this evidenoe by a positive contradiction,
but she endeavours to impeach the testimony oo the
other side indirectly and from oiroumstances.

It is suid, in the first place, that the * Eurcka’
with the wind from the south would not have been
steering u south-east by eust course on her voyage
to Buenos Ayres, that if she had been steering that
course, and the *John Bellamy's’ admitted course
was west by south-west, she could not have come
into collision with her on the part bow, snd that
the marks of injury on the hull of the *John Bel-
lamy' and her jib sails show that it must have been
the starboard side of the * Bureka’® which came in
contact,

In widition to that it was swid to-day by Mr.
Cohen that the socount given by the witmesses as to
the mods in which the * Eurckn' went away after
the eollision shows that their story cannot be trus;
but their Lordships are not disposed to lay much
stress upon the deseription given of the way in
which the vessols parted from each other, because
the sudden and dangerous collision would probably
deprive the witnessos of that presence of mind which
would dispose or even enable them accurstely to ob-
serve what afterwurds occurred.

Another point was made this merning also by
Mr. Oohen, as to the bowsprit being knoeked back
on the starboard side. Tt does not appear to their
Lordships that the captain does say that the bow-
sprit was knooked back on the starboard side, but
ho says that the head-gear wus eurried awsy and
wus knocked back on the starboard side ; for ut page
58 this ia the evidenee ;:—"*(@.) You ssy your bow-
“ sprit-jibboomy, all the head-gear, too, was earried
“awuy, of course, in this collision ¥ (4.) It was all
“knocked in on deck. (Q.) Knocked right back ?
“(4.) Back on the starboard side.”
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Now Mr. Cohen endeavoured to show that upon
their theory of the ¢ Bureka’s’ starboard-bow strik-
ing the ‘John Bellamy,’ the bowsprit would be
driven to starboard. It should be remembered that
it is the heel of the bowsprit and not the bowsprit
itself. On the opposing theory thaf the port-bow of
the ¢ Eureka ’ came in eontact with the ¢ John Bel-
lamy’ there is no difficulty in supposing that the
bowsprit would be driven to starboard, and that
seems unquestionably to their Lordships more likely
to be the mode in which the portion of the bowsprit
was driven in that direction. Then as to the course
of the ‘Fureka’ not being a proper one on her
voyage to Buenos Ayres, it was suggested that at
the part of the Atlantic where she was there is a
prevailing wind which would have enabled her to
lay her course nearer towards the proper direction
of her voyage, and they lay some stress upon the
evidence of the captain, that he was waiting before
he changed his tack to see whether there would be
a change of wind.

Their Lordships are advised by their nautical as-
sessors that in the part of the Atlantic where the
vessels were, it may be expected that the wind
would be variable, and would be shifting to different
points of the compass; and that there is nothing in
the fact of the ¢ Eureka’ having been waiting, as it
were, to shupe her future course according to the
vitrying direction of the wind. And their Lord-
ships consider it highly improbable that the
¢ Eurcka ’ sailing on the starboard tack, with the
wind to the south, should not have been eclose
hauled. In putting the vessel upon that tack, the
master was deviating from his true eourse to Buenos
Ayres; and whatever his reason for going upon that
tack might have been, he would be eareful fo render
the deviation as slight as possible by keeping close
to the wind.

As to the indications of the way in which the two
vessels came together, by the marks upon, or the
injury done to either of them, the counsel appeared
to place but little reliance upon a piece of wood
produced being part of the starboard-rail of the
‘ Eureka,” as sworn to by surveyors and shipwrights
in opposition to the evidence of the builder, that it
was part of her port-head rail,

It appears to their Lordships that this question
may be dismissed without further examination.










