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‘““the confiscated patches have been accurately de-
“fined, and formed into one puttee. It has not
“been thought necessary to make a regular but-
“vara or perfect partition, although that could be
“ done if necessary ; for all practical purposes the
“geparation of the scattered confiseated parcels is
“ complete, and the whole can now be put up for
“sale with the prospect of some wealthy outsider
“buying it in. Had the confiscaled patches not
“heen divided off and then sold, the probability is
“the relatives of the rebels wonld have purchased
““the lots. Even now there is o fear of the rela-
“tions buying in the property ®ism furzes” This
“ill be guarded against as far as I am able.”

These extracts from the correspondence are for
the purpose of showing that the attention of the Go-
vernment was at the earliest period called to the
propriety or expediency of preventing rebels be-
coming the purchasers of this property. But the
Government did not adopt that view; and in a
letter from the Becretary of the Sudder Board of
Revenue to the Seeretary of the Goyernment, of the
12th January, 1804, the Secrotary of the Sudder
Board says, “The Board, in recommending the
“yproposal for sale, remark that as the puttee is in-
“termixed, and some of the rights (as in wells)
“joint, and the responsibility common with the
“other puttees, it will be inexpedient to place any
“ yestriction on fhe competition of the resident
“ brotherhood, even though connected with the ex-
“ proprietors, A stranger may find it difficult to
“gain effective possession; and besides, the Go-
“yernment necd not loge the chance of a higher
“ price from unrestricted eompetition.”

A sale to this effeet was ranctivned by the Lieu-
tenant Governor. The Under Secretary to the
(Jovernment, wriling to the Seerefary of the Sudder
Board on the 106th of February, 1864, says, “The
“ Licutenant Governor has been pleased to sanction
“the sale of the confiscated lands . .. as therein
“ detailed.”

This was followed by au order of the Revenue
Clourt, dated the 14fh of March, 1864, which di-
rects ¢ that the auetion be knocked down to who-
“ gyvor bids the highest, no attention heing paid as to
“whether he be a rebel or not;” and then a notioe
was issued, following upen that order, in thesc
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terma 1—* Whereas, in sosordanoces with the sanoe-
“ tiem of the Commissioner, No. 74, dated 13th of
H Maroh, 1864, contveying the panotion of the Gov
“mmt,_the_aunﬁm—ubdhmm :
#in the town of Thannsh Bhowss ' Pergunnch
“‘Bumh Bhwnn,uniuhdhﬂwmm for

 yobellion, and s detailed ‘at foot, will b held uh
*-mmumam,uwmmm
“ whosoever may wish to purchase should piesseat

<6 himseld (st Mozafleruuggeer and de so)  More-

“gver, thut' the' auotionspurcheser will baywy to
it abide by thevenditions of the suction, i that
 the anctionssule will' be knoaked down to which-
“ gvey party gives the most.  No attention will be
“ piid ' 08 1o -whethér- thn-pnmhmlirtu'ﬁd
# Whoaver ohooses miay parchase,™:

Of ‘oourse that wns notics to all- tbernﬂﬁ that
anybody, whatsver he might be, whether robel or
nioty goimg into that suctioniroom might become a
bidder for) and the purchaser of, this eonfiscatad
property, ' Aceordingly, an sgent of the Respon-
nud, after considerable eompetition, was ultimately
decided 'to be the Iighest bidder, and the lot wos
dethponhandmgd 19,000
rupes.

I!nﬂmnmgh:mhmﬂmulopm Jle
deposited the sum of 2060 rupses, and desired to
complete the purchase, when he was met by an ob-
the Collector, another person had come forward
who had offeed & larger wuny 22,000 rapees, and
therefure' that.the mle o' the naqmnmt would
not be enrried out. b

Th@ﬂghtm:dmtu mpldnﬂm:ﬂe is
founded on & memorendum at the foot of ! the slate-
ment of the  biddings, in these terms - This
 netion' hns been knoeked down 0 Moulvie Shoikh:
“ Mahomed; the son of 'Moulvis Ahmed Obllah,
“resident’ of “Thangh Bhowumy through' Katim
“Tlly, en the 20th April, 1864, on the sondition
“of its belog ratified by the Colleator.t! - :

Tho principal- question in this case- is, whether
this rutifiontiom -of the eale by the Colleotor wns or
oonld be medo s eondition of the sald. ‘It i -mifor-
tunate in this oses. thet we have 8o evidence at 41}
of what the conditions of sale were; but, sceording
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to the opinion of the Judge of the Distriet Court,
aud also of the High Oourt, this, which is sought
to be imposed as a condition, was no part of the
original eonditions of sale.

The Judge of the District Conrt said, ¢ The
“ notice declares that the property shall be sold to
“the highest bidder, subject to the condifions of
“gale. What those eonditions were does not ex-
“ potly appear, but no proof is adduced that the
‘ confirmation of the sale by higher aunthority was
“one of them.” And the High Court was of opi-
nion that, *inasmuch as the Collector, with the
“sanetion of the superior authorities, made it a
“ distinet condition of the sale that the property
““should be sold to the highest bidder, and that the
“ consideration as fo whether he was a rebel ar not
“ should not affect his right to purchase; the Go-
“ yernment were not at liberty, subsequently to the
“gale, to disapprove of and annul the sale, on the
* gronnds stated. That the Government, like any
“other seller, might 1mpose whatever conditions it
¢ ploased in reference to property which it offered
‘“for sale, prior to the sale; but when it had ex-
‘¢ pressly stated that it would not allow a particular
“objection to operate, it was not at liberty, sulse-
“quently to the sale, to impose a condition on the
“gale not only novel, but direetly at variance with
¢ the terms under which it offered the property for
‘ gale,”

Their Lordships apprehend thatf, looking at the
terms of the memorandum, the words, “on the
condition of ifs being ratified by the Collector,”
must be qualified in this manner,—that, supposing
the conditions of the sale have not been complied
with, then the Collector might refuse to ratify it,
but to hold 1t to have been in the power of the Col-
lector to refuse o ratify the sale becanse the pur-
chaser was a rebel, would be a determination utterly
repugnant to the térms and conditions upon which,
according to the public notice, the sale was to be
condncted.

Even assuming, therefore, that the Appellant is
right with regard to the ratification of the Collec-
tor being a condition which attaches upon the sale,
he was hound to show that the refusal to ratify the
contract was by reason of the non-observamce or
the non-performance of some express condition of
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Under these ciroumstances the suit is brought,
virtually for specific performance. In consequenco
of the contract in the anction-reom, an equity arose
lunﬂtthaﬂwwmml,rhnh lhomlﬂlh by
this suit to enforoe.

Now, inssmuch as Sheo Lall protesds or assumes
to be the purchaser of this property, it was inipos-
sible that such # suit eould be instituted without
making him o party to it, and he might hays shown
thut he was o purchaser for valuable consideration
without notice, and if that had been' the oase, he
would have been dismissed from the smit, But
it uppenrs clearly that he had notice. of this pur-
chuse by fho Hespondent, because, in a petition .
whieh he presented to huve his offir mpu,’
and - the proporty oconyeyed to him; he said,
“ Whareas the suction-sale of the town of Thannah
“ Bhowan, the property of rebels, and confisented
“ by Government, wis yestérday sold for R 19,060,
“and that, s yet, the sals hius not boen retifiod,
“ and that the property will admit of a highee price,
“I, prior to the mtifiowtion of the fummer auetion,
* present this appliestion to the extent of Ra. 22,200,
“aod solicit that, if the authomtivs deem it ad-
“ yisahle, the property be béstowed on me for that
“sum.” He is, therefore, & purchaser with notice,
and the same equity attaclies aguinst him ssagningt
the Government,

Tt has been said that this suit could not be insti-
tuted by the Respondent, inssmuch as what was
done was an act of State, which could not be called
in question, The meaning, as their Lordships
understand it, of an act of Btate is something
which appertains to the funetions of Government.
Suppose, for instance, any question had arisen with
rogard to the propriety of confiseating the rebels’
property, that would have been an act of State
Probubly the determination of the Government to
sell that confiseated property might also be treated
ns an set of State, but in the sule the Governmens
was exactly in the situstion of un individoal sell
ing his property by suction ; and when the property
was knocked down, the relution of yendor and yen-
dee existed betwoen the Government and the high-
est bidder.

It is impossible, therefore, tu sty that this ayit
was not properly hrought against the Government.
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It is to be regretted that the Government should
have brought itself into the position of having sold
to a person who, it appears; is likely to create some
dissatisfaction, and provoke hostile feelings in the
distriet. .

The Government, no doubt, acted from the best
motives, and according fo the best judgment they
could form as to the most advantageous mode of
selling the confiscated property, and their Lordships
can only hope that they will be able to protect the
subjects in the distriet from the danger to which
they seem to be exposed, from the character of
the person whom they have permitted to become a
purchaser.

Under these circumstances their Lordships can
do nothing more than affirm the Deeree, and dismiss

the Appeal, .




