Tudgment of the Lords of the Judictal Commitlee of
e Pw'rlr'_:/ Council vn Hee .'flfp(‘frf of Murshall cud
Co. v. Moran pnd Co. (shep * Ocean Wage "), from
the Adwirally Cowrt ; delivered June 21, 1571).

Present :—

Ture Masrer or toe Ronis.
S Janes W, Convine.
Sie Josern NArigg.

TS .\]}luml lias heen very ilhl}‘ {lrmll'-d, ]1'U1 th il‘
Lordships are of opinion that no sufficient grounds
fave boen laid before them for disturbing the Judz-
wient of the Court helow,

They are anxious to state that in coming to this
couclusion they do not mean to depart in any the
slightest degree from the prineiples establighed by
the *Cloistiang " and the other cages in whieh it has
heen ruled that the owners of a vessel who claim
the stututory exemption which the law gives ot
present, when ships are compelled to take a license]
pilot on board, must show that the negleet which
his cansed the aceident was solely that of the pilot.
Nor do tlheir Lordships mean in any degree to
atfirm the propoesition that if negligence in h
seledtion of the tug “ Liverpool ' had in this ease
been shown to be wholly or in part the eause of the
accident, the pilot, and not the master and owners,
would be respousible for that improper seleetion,
But the reasons “‘Il.\‘ I']]l_'}‘ have come to the con-
clusion that this Judgment ought to be affirmod,
ave simply these :—they are of opinion that it is
not shown upon the evidence that if this ship,
and the steamer © Liverpool,’ which lad Ler in
tow, had been properly handled, she might s
huye heen safely brought info dock,  Upon  the
evidence it would appear that the * Liverpool © 1 ul
been frequently employed in towing vessels of cven
ereater hurthen than the * Ocean Wave. Tt is sl
ne doubt, that this was in fine weather, and ther
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is some evidence that the weather on the occasion
in question was squally. It appears, however, fo
their Lordships that the evidence as to the weather
1s mot such as to show that the master was really
guilty of any negligence in aftempting to huve his
vessel faken into dock in tew of the ° Liverpuol,’
and in that opinion they areé confivmed by the nuu-
tical gentlemen who assist them.

No doubt, in this case, as in every other in which
the party sets up an alternative case, the evidenes
as to the precise ehavacter of the negligence docs
not come out so strongly as it might have done if
the parties had come into Conrt preparved to admit
negligence, aud to proyve that it was solely that of
the pilot. They set up the case of inevitable ac-
cident ; that case fails, and the evidenes upon which
it fails diseloses a vase of negligence on the part of
somebody, It then hecomes the duty of the Court,
which lolds that seme negligenoe has heon esta-
hlished, to pronounee; upon the partioular evidence
hofore it, whose negligence it was, whether it was
negligenes for which the pilot was salely responsilile,
or whether it was negligenee for which' the maste
and owners were also responsible.

Tn the present case it seems fo their Lorddhips,
mid in that opinion they are confirmed by their
Assossors, that, if it be admitted that had these
vessols Been properly handled, the ship might haye
heen got safely into dock, the negligencs that oeca-
sined the seeident must he held to be that of the
pilot.  After the ship was under weigh he elearly
was in command. There are two conclusions which
may be drawn from the evidence: one, that he did
not attempt o tuyn the ship in proper fime, and
that he approached too near to the © dummes Foster,
Junior;? the other, that, though he might have
turned if he had properly maneuvred his ship
nt that spot, he did not make use of the proper
manceuyres.  Althongh their Londships do not moean
for oue moment to say that for ‘the abseluto insnffi-
cieney of the tug he would have been responsihle,
yet it was clearly his duty; knowing, as he mmsi
have lmown, better even tham the capfuin, what
the powers of the ¢ Liverpool” were, to tuke his mea-
sures and to execute his maneavres with refer-
enca to her motive power. Their Lordships are of
opinion that he might safcly have attempted to
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tnrn the vessel earlier than he did.  They are ulso
informed by the Nantienl Assessors that 1f. when
he attempted to turn the vessel at the spot at
which the attempt was in fuct made. he had put
soma head-sail upon the ship, she would have furned
within that spuce, and that tho sccident might, in
that case, have been avoided.  That is o pomt
which, whether taken or not in the Court below,
appears. to our Nautical Assessors to he very im-
poriant § and, 1f ﬂjl*}' are correct in thinking that
the head-gear of the vessel might' have beon so
cmploved, the omission to take that precastion
wus clearly an omission nf duty on the part of the
pilots and not one on the part of the muster or crew.
The aet omitted was involved in the navigation of
the ship.  On the other hand, if there was any sut-
ficient reason why the head-gear of the chip could
not be g0 used, there seems to their Lordships to he
no reason tor dissenting from the conclusion of the
(‘ourt below, and that the attempt to tum the vesse
ought to haye been made at an earlicr perisd, in
which ease the tog would o all probability have
cnceeeded in getting her round.

A great port of the argument on the part of
the ,-l]‘n['li'”_u_ﬂlﬁ hiis pl"t'lu'l'lllfll Hpan a critical ox-
amination of the language of the Judgmoent m th
Court below; but to therr Lordships at appeis
that, if the Judgment be really closely looked it 3
dues not in any degree differ from theies: th
the learned Judge below did npot really mecn t
attribute to the Trinity Masters any funetions,
which do not properly belong to them, wnd the
when he speaks of the inadequaey of the tue, He
only means  her inadequacy 1o execute the ma-
neeuyre at the particular time and under the par-
ticular circumstances i which the pilot attempaed
to exeente it.  Consequently, their Lordslips are
of opiuon that there i nething o the Judg-
ment of the Conrt beliw to lead to the eonelusion
that it proceeds on the ground that the orging
fiunlt was m the selection of the tig.—and that
that was an act for which the pilot was 1o be held
solely responsible.  They believe that the fialt
which the Judgment meant to impute to the pilo
wis an improper handling of the two vessels. th
towinge vessel and the one in 1w, having recanl 1)

the wotive power of the * Liverpool.” the state o
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the tide, the wind, and the other circumstances of
the navigation.

Their Lordships are not insensible to the great
hardship which is occasioned to persons in the posi-
tion of the owners of the ‘James Foster, Junior,’
who, by reason of the present state of the law, lose
their remedy against the owners, and have only a
remedy, which is of cowrse of very little value.
against the pilot; but with that their Lordships
have no concern, It is for the Legislature to deter-
tnine whether the law should be altered or not—upon
which of two innocent persons the loss in such eases
should fall, whether upon those who are compelled
to take a pilot whom they have no power of select-
g, or upon those who are injured by the ship
which has that pilot on board. The law, as it now
stands, has determined that in such cases the owners
of the vessel which does the damage are exempt
from thew primd facie liability. Their Lordships
can only give effect to the law by a fair application
of it to the facts proved before them ; and they are
of opimion that this is a case in which the owners
are entitled to exemption.

Their Lordships, therefore, must humbly recom-
mend Her Majesty that this Appeal be dismissed
with costs.




