Judgment of the Lords of the Judicial Commitiee of
the Privy Council on the Appeal of the Nawab
Mahomed Ameenvodeen Khan v. Mozuffer Hossein
Khan, from the High Court of Judicature at Agra,
North-Western Provinces, Bengal ; delivered 25th

Jine. 1870,

Present :—
Lorp Camxs.
Stk James W. Conviie.
Tue Jupee or e Hicn Coone OF
ADMIRALTY.
Sk Josepr Narien.

Stz Lawrexce Peer.

IN this case, so long ago as the vear 1855, the
widow, who has been termed in the proceedings
the Begum, was, by a decree of the Court, put into
possession of the property of her husband, in order
to obtain by that possession payment of her dower.
which was fixed by the Decree at a sum of rupees
10,000 : and she, during her lifetime, and, after her
death, her heir, who is the present Appellant, have
continued in possession of the Property ever since
that time.

Whatever might have been the presumption s
to payment by means of possession at the end of «
year or two years after possession was taken. cer-
tainly at the end of fifteen years there would be a
very strong presumption either that paymen: of
rupees 10,000 had been effected by means of the
possession, unless (as does not appear to have been
the case) the value of the property was extremely
ineonsiderable, or, at all events, that Justice wonld
not have been done unless an account were taken
for the purpose of seeing whether, by means of
possession, payment had been effected,




2

Therefore, when the present plaint, out of which
this Appeal originates, was brought before the
Court, the course to be taken, according to our
ideas of what is proper to be done in such n ease
would have been to have directed an account
(which, indeed, was asked by the plaint), for the
purpose of seeing what had been the smount of
receipts by the Begum and her heir during the
time they were in possession, and of finding
whether she had, in point of fact, been over-
paid her dower, and, in that event, making her
heir repay the difference; or, if it was found that
<he had been underpaid, to order the Plaintiff in
the suit to pay the difference as the terms of
obtaining possession of the estate.

Now. that has not been done; but the Plaintiff
has been ordered to pay the exact sum representing
that proportion of the whole of tlie dower of the
Begum, which corvesponds: to the share of the
estate which he claims. If an Appeal had been
brought, not by the Appellant, but by the Re-
spondent, complaining that scant justice had been
done by that form of Decree, their Lovdships
would have been under the necessity of considering
whether there had not been a miscarriage of the
Court, and whether less of justice had been done
to the Plaintiff in India than onght to have been
done to him.

But no such Appeal has been bronght. The
form of the Decree abroad has dismissed the whole
of the plaint, except that part of it in respect of
which relief has been given, and therefore has, in
effect. dismissed the plaint so far as it agked for an
account of mesne profits.

There las been mno appeal against that, and
their Lordships, with some regret, find that in dis-
posing of this Appeal, they are nnable even to
lenve open the guestion of ‘whether in India a
Decree could hereafter be made for an account of
mesne profits,

But now, tuming to the grounds of complaint
made by the Appellant with regard to this Decree,
their Lordships find them to be these.

The Appellant, in the first place, complains that
this sccond suit wis UNNEcessary, and that the Re-
spondent, resting upon the former decree, the decree
of 1855, might. on tendering his share of the dower,
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without more, have obtained possession of his share
of the estate. Tt is sufficient on that point ta oly
serve, that when bronght into Conrt. the Appellin
assumed no such attitude : on the contrary. he con
testixd the whole right of the Respondent; and al-
though if he had, upon being brpnght into Conrt.
sl to the Respondent, that the ouly complaint Iy
had was that the snit was unnecessary, and that, on
receiving his share of the dower, he would be ready
to give ap possession, such an wrgument il
have been urged now as that the soit was wnne
cessary : their Lordships think, that after the resist-
unce offered by the Appellant to the suit iy Indin
it 15 impossible for him now to take an objeoting,
which, after all, is only an objection on the seop:
of costs,

The next objection is of the same kind, Th
Appellant complains, that before mstituting this
siit; the Plaintiff in the snit should have settled
with the Government, or the agent of the Giverns
ment, the question whether there had heen a1y
confiscation of the property of this Respondent.
That. asain. is simply a question of costs. [t is
siply that a plaint with a greater amonunt of
costs has been thrown upon the Appellant than
would have been thrown npon him if these preldi-
minary proceedings had been taken, Their Lord-
ships are not prepared to say that the form adopted
was an improper form, or that it was by any means
meonvenient in procecding for the reeovery of this
property in the same suit. to call in the Goyvern-
ment eollector to clear away any clond upon the
title that might exist by réason of the argument
that the confiscation awarded againgt  Hossein
Khan might extend to the property of the preseut
Respondent.

The next olijection made by the Appellaut is thar
the money—the Rs. 3750—swas not tondered befope
this suit was instituted. Their Lordships think that
the dveree has done full justice to the Appellant on
this score.  The decree has ordered paymert to be
made as the terms of the Respondent obtaining
possession of the property.  Then as to the oluim
for some expenditure upon a mosque, that was
hardly weged ot the Bar before their Lordships

amd no vight whatever is shown to add thuar sum
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by way of charge upon the estate before the estate
s given up. Then as regards the two villages,
which, it appears, were given to the present Re-
spondent by the Begum, it is said that those villages
ought to have bean taken into account in diminu-
tion of the share of the property awarded now
to the Respondent. - Their Lordships are unable
to see how that could properly be done. It is
scarcely credible to suppose that when those two
villages were made over by the Begum to the
present Respondent, the Begum intended to make
them over simply as liberating them from her
claim and security for dower, for that is the re-
sult that wonld arise from the view taken by the
Appellant. They were made over by the Begum
to the Respondent, apparently, by way of gift, and
if so0, they must have been made over, not out of
the portion in dispute, but out of the other portion
of the estate to which the Begum was entitled.

Under these cixrcumstances, their Lordships are
of opinion that the Appeal fails on all the grounds
urged by the Appellant, and all they can do with
it is humbly to recommend Her Majesty to dismiss
it with costs.



