Judgment of the Lords of the Judicial Comnatte: 5f
the Privy Council in the Appeal of the Nafwonal
Bank of Australasiav. Cherry, frome South dustralia,
delivered the 302h JU?R‘, 1870,

Present :—
Lorp CAIRSE
Sm James W, Conviik
Ter Jupee orF Tug Hica Coorr oF
ADMIRALTY,
Sm Josgpir N APIER.

IN this case the Primary Judge in Equity in
South Australia, and afterwards the Court of Ap-
peal in that colony. have allowed a general de-
murrer to the Bill filed by the Appellant for want
it equity : and the guestion which their Lordshi ps
have to decide is, whether the allowance of that
demurrer was proper !

The ground of the demurrer was this,—the il
wits a Bill filed to realize a security of the bank as
equitable mortgagees. The Defendants to the il
who were the assinees of White, the mortzagsor.
coptended that the mortgage transaction was -
valid, and that, therefore, o Bill to realize the mont-
aage coulid not be sustained ; and the ground of
the alleged invalidity was this, a public Act of
Parliament of the colony. incorporating and regi-
lating the bank in question. which, as the as.
sirnoes contended, prevented the bank making o
valid contraet for a mortgageé under the crcum-
stances deseribed in present Bill.

The circumstances alleged in the Bill in sub-
stance are these:—that White was a customer of
the bank. amnd that he was allowed a cash eredit.
and to overdraw his account, upon an agreement
to deposit, and upon a deposit of the title-deeds of
landed property; that this state of things con-
tinned for some years, at the end of which time a
large sum, upwards of £10,000, winr due from
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White to the bank; that an action was brought by
the bank against White to recover this sum; that
this action was proceeding to judgment, and that
an agreement was then come to between White and
the bank, by virtue of which the bank were to sign
judgment; but it was stipulated that if they would
forbear taking proceedings under the judgment,
and allow the property of White to remain undis-
turbed for a certain length of time, the title-deeds
should remain and continue with the bank as a
security for the whole of their demand. That, in
a few words, is the result of the more elaborate
statements in the Bill.

Now upon that the Defendants in the colony,
who were assignees of White, contended that a
transaction of this kind was struck at by the Act
of Parliament of the colony, the Act of 1859,
which is termed in the print which is before ns
a private Act, but which is made by the last
clause a public Act, and to be judicially taken
notice of as such, and is entitled “ An Act to regn-
late and provide for the Management of the South
Australian Brarich of the National Bank of Austral-
asin, and for other Purposes.” The clause of that
Act which is relied npon is the 7th. The pre-
vious clauses incorporate the bank in the usnal
way, and authorize.it to carry on the ordinary busi-
ness of bankers in words which need not be referred
to, The Tth clause provides **That it shall be
“lawful for the corporation, notwithstanding any
“statute or law, and notwithstanding any clause or
“provision herein contained, to purchase, take,
“hold, and enjoy to them and their successors in
“fee simple, or for any estate, term of years, or
“interest, any houses, efc., necessary or proper for
“ the purpose of managing, conducting; or carrying
“ on the affairs. concerns, or business of the said
“ corporation.” That clause seems to deal with pur-
chases out and out of property for the purposes of
offices or premises to carry on the business of the
bank. Then follows this sentence, * And also to
“take and hold, but only until the same can be
“ advantageously disposed of for reimbursement
= only, and not for profit, any freehold or leasehold
“lands and hereditaments, and any real estate, and
“any merchandise in ships which may be taken.
“by the said corporation in satisfaction, liquida~
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“tion, or discharge of any debt due to the said
“*eorporation, or in security for any debt or liability
“dowd fide ineurred or come under previously, and
“mot in anticipation or expectation of such secu-
“rity.”  Then there is the further proviso: = Pro-
* yided always that save and except as hereinbefore
*specially authorized, it shall not be Jawful for the
“said corporation to advance or lend any money
“an the security of lands or houses or _éhips, or On
* pledges of merchandise, nor to own ships.”

Now. in the first place, it was contended that
the enactments contained in this clause were not
founded upon any considerations of public policy.
but were simply regulations for the internal man-
agement of the bank as between itself and its shave-
holders. and that they were to be considered as
roles merely for the conduct of the Directars, aud
altogether unaffected by those considerations of
public policy which mighit lead to a wider constroe-
tion of the statute.

Their Lordships are unable to adapt that argu-
ment. Their Lordships cannot but see in this clans:
that there was some abject on the part of the 1egis
lature to regulate, indeed. the internal managoment
of the affaivs of the bank, but to regulate those
affairs not merely, if at all, with reference to the
interests of the shareholders. for it is difficalt to
see how the interests of the shareholders could be
prejudiced by taking securities of this kind, but
rather to regulate those affairs with some regard to
the interests of the public who, for some reason or
other, which it is not for their Lowdships to specn-
late upon, are by this statute supposed to have au
interest in confining the bank to making advanees
of money without these solid items of seen Fity
which are specified in this clanse.

It appears, theérefore, to their Lordships  thg
there are considerations of public poliey involyed
in this clause, but it is also true to say that thost
considerations of public poliey look to and deal
with the management of the bank, and have fox
their object the limitation of the POWETS
authorities of the bank.

That Dbeing so, and without for the present
turning to the facts of this purticular ease. it
would seem to have been the object of th
Legislature in this clause, not to make void th
contracts for such advances as between the bank
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and their customers, in the same way that in former
times contracts open to the objections of the usury
laws were made void, but rather to make it some-
thing w/tra wires the bank to take upon the occasion
of contracts for those advances seemities of the
kind mentioned in this action. And this construc-
tion of the section would harmonize with what
was very properly. as their Lowlships think, nd-
mitted at the bar on behalf of the Respondents
—that upon a transaction of the kind described in
this Bill, the contract for the loan of meney would
be perfectly valid, and the question would be con-
fined to a question as to whether the bank had the
power to take the security whieh it took for the
advance.

I may add that aithough the words of the
proviso which 1 have read in the Iatter part of
the section would appear somewhat stronger in
their negative form than the affirmative part of
the clause, vet, in the opinion of their Lord-
ships, the affirmative part of the clause and the
negative part ave meant to be correlative and co-
extensive, and the negative part of the danse to
be intended to expressnothing more than this, that
it should not be lawful for the bank to take landed
or mercantile security for their advances, except
under the conditions meuntioned in the affirmative
purt of the clause.

Now those conditions appear to be these :—At
the time of the advance, and as part of the contract
of advanee, the bank was not to be at liberty to
stipulate for, or to obtain landed or mereantile
secnrity.  That is the eonstruetion eontended for
by the Respondents, and (heir Lovdships, at all
events, for the purpose of argument will assame
that it is the proper construction. On the other
hand, if’ there should be an advince made, and a
debt incurred and due from a eustomer to the
bank, the bank was to be at Kberty to take security
for that overdue advance either i the shape of
land or in the shape of merchandise as described
in the Aet; and the gquestion is whether the trans-
nctions narrated in this Bill, the statements as to
which must be assumed for the purposes of this
Appenl to be in all respects true; expose the trans-
action to the prohibition contained in this Act of
Parliament.
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Their Lordships will assume, for this purpose,
that in the original inception of this transac-
tion, and in the history of it up to the month
of August, 1866, the bank would have been
unable to have enforced the security which was
given to them at the time of the first making of
the advance to White. Their Lordships will s
sime that the taking of a deposit on the oceasion
of that advance would he wl/fra viresthe bank, in
consequence of the ennctments of the seventh
elause of the Aect of Parliament. But then the
advance was made, and that, as I have already said
i the opinion of their Lordships constituted a valid
delit a5 between the bank and their customer.
Fliat debtin the month of August, 1866, amounted
to the sum of £13,718; und then this statement is
made as to what then took place between the bank
and the ¢ustomer. *“The plaintiffs commenced an
“action on the Common Law side of the Court fur
¢ thissttm on or about the 12th July, 1866, and the
“said Samuel White entered an appearance to the
“ said action § hut it was subsequently on or about
- the second day of August, 1866, agreed between
the said Samuel White and the Plaintiffs that the
“ Plaintiffs should sign judgment in the said action.
=and that the Plaintiffs should not take any szeps
=10 enforce the said judgment, or to realize the
~ said securities, until after the harvest then ensu-
~ing: and in consideration thereof, and of the aaid
= pre-existing debt it was agreed that the said deeds
= should remain as security for payment of the

-

™

*momnies so as aforesaid due to the said Plaintiffs,
“and for which they were to sign judgment as
“* nforesaid, and the said lands comprised in such
“deed should be sold with all speed for the ligui-
= dation of the amount due to the Plaintiffs on the
“snid account undet the joint direction of "—ecertuin
persons therein mentioned.

Now it is to be observed that, supposing rhe
construction of the Aet of Parliament to be that
which their Lordships have assumed, the positiom
if My White at this time was this:—He mivht
have said to the bank, * You may procecd
== il]_{:tius! me antl recover your debt i You may sidm
" judgment. and you may take such steps under
= that judgment as the law allows, but the deposit
= of my deeds is invalid, It was wlére vires the beuk
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“ to obtain such a security. I demmur, therefore, to
“your interfering with my estates, and I require
* you to deliver up these deeds, which you had no
“right under your statute to take from me.” That,
1 say, Mx. White might have done. He did not
think fit to do so, and, on-the contrary, for con-
siderations which are tangible and valuable, and
which are described in this section, he preferred to
make a fresh agreement of a différent kind with
the bank, by which he authorized the bank to
retain these deeds, and promised that the deeds
should be a security for the sum for which judg-
ment was about to be signed.

Now, it appears to their Lordships that that is
a transaction which falls within the enabling part
of the 7th Section. It is a transaction in which
gecurity is taken by the bank for a debt or liability
bond fide incnxred and come under previously, and
as such would be warranted by that Section.

But then it is said that the words following
those which I have read interferc with this result,
—the words, namely, “ not in anticipation or expec-
¢ tation of such security;"” that is to say, a debt or
liability dond' fide incurred or come under pre-
viously, and not in anticipation or expeectation of
such security. But their Lordships are of opinion
that it cannot be said in this case the security
which their Lordships fasten upon being that of
August, 1866, that it was in anticipation or ex-
pectation of that security that the advance was
made by the bank. The advance was originally made
by the bank, if upon any security, clearly upon the
security attempted to be created in the year 1861.
It is true that that was a security affecting the
same property, but the security itself was a differeut
scenrity. That security so effected or professed
to be effected in the year 1861, their Lordships
have assumed to be invalid; and their Lordships
think that the advance, not having been accom-
panied by any promise to give any further or other
security at a future time, was an advance which
caunot be said to have been made in anticipation
or expectation of that security which came to be
given in the month of August, 1866, as to which,
as I have already said, Mr. White was entirely free
either to give it or to refuse it, as he thought best,
He gave it, but he gave it not in fulfilment of any
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previous premise or anticipation or expectaton,
but beeanse he found it convenient for himsel? fo
give it at that time.

Their Lovdships, therefore, are unable to (ke
the view of the Primary Judge in the colony that
this dealing between the bauk and the customor
at the time to which I haye referred in the month
of August, 1866, was in any way struck at or in-
terfered with by the Act of Parliament. «nd finding
that there was a good and valid debt butween e
bank and the enstomer, their Lordships are of
opinion that the bank had the right to stipulate fur
and take the security which they took in the mofith
of August, 1866.

Their Lordships, therefore, will humbly advise
Her Majesty that this Appeal should be allowed,
and the demmrrer overriled with costs : in addition
to which the Appéllants must have the costs of this
Appeal. If the Respondents desive to answor the
Bill, there may be Oberty given to apply to th
Conrt in the Colony for time to answer,







