Tudgmient of the Lords of the Judicial Commillee of
the Privy Council on the Appeat of The Slamdiri
Bank of British Soieth Africa (- Limited) v. Spitl
anel otlecrs, from the Supreme Court of the Calony o
the Cape of Goad Hope, delivered 1st July, 1870

Present ;—

Lonn Camss.

Sk Jasgs W, Couviee,

Tur Jvoce oF rne Hien Courr oF
ADMIRALTY,

St Josern Narier.

A CONSIDERABLE part of the argument in
this ease has velated to the motives by which tiu
bk, who are the Appellants. may be supposed t
have been influenced in vefusing to give to th
I{i."?ﬂ!ll'llll’]l‘.]lt"‘ the bills for the l_'l‘ll'i]lltl:‘iiliﬂ]’l which
was stipulated for in the agreement of the 6th of
May, 1865, Upon this part of the case their Loid-
ships do not think it necessary to say more theu
that they are not satisfied thut the bank is open
to censure with regard to their conduct in e
fusing to fulfil that agreement.

It &5 evident from the testimony in the case,
that from the fivst. when the manager of the bauk
became aware of the agreement made by the sub-
manager, he disapproved of it, and doubted the
authority of the sul-manager to enter into it : and
he was prepared to fingd any legal means of escaping
from the stringency of that agreement.  OF conrse,
il the bank, or its exeentive, resorted to any im-
proper and illegal means for defeating the agreo-
ments they would be answerable for their conduct -
but so long as they did nothing more than confin.
themselves to their legal rights, and insist UpG
whatever may be, or might he, their legal righe:.
with referenee to that agreement, their Lordslip
are not prepared to say that blame is to be cast
upon the bank, if by reason of those legal rights
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they are able toavoid the performance of an agree-
ment which in its origin was; or its subsequent cir-
cumstances has become. an irksome agreement for
them to perform.

The question, therefore, really comes to what
was the legal obligation cast upon the bank. and
whether they had failed in the performance of that
legal obligation.

Now that question has to be determined mainly,
if not wholly, by the proper construetion of the
document of the 6th of May, 1805,

Before considering the words of that decument
it is necessary to bear in mind what were the eir-
cumstances under which it was exeented, The firm
of Kirkwood, Holland, and Company were in pecu-
niary difficulties; and in danger, if those difficulties
were not surmounted, of heing made insolvent.
Their largest ¢reditors were the bank. Their assets
presented the appearance upon paper of being suffi-
cient to meet their liabilities, and, if all seeurities
pledged for some of those liabilities were taken into
account, of leaving something of a margin over
and above the amount of their lHabilities; but. of
course, whether the assets would gr wonld not pro-
duce this vesult wonld mainly depend upon the man-
ner in which they were realized. If they should be
realized by a forced sale, and throngh the medinm
of the Insolvent Court, experience in such matters
would show plainly to mercantile men that there
was an imminent danger of the asscis being greatly
deprecinted, and of there heing 4 serious deficiéncy
to meet the habilities.

Now, that the assets should be yealized in the
most judicions way, and produce as nearly as pos-
sible the amount of their liabilities, was the in-
terest of this bank more than of any other person,
for they were the largest creditors; and if, theve-
fore, any arrangement could be made by which a
forced imsolvency might be prevented, by which
the bank might become the holders and proprie-
tors of the whole of the assets of Kirkwood, Hol-
land, and Clompany, and by which Kirkwood, Hal-
land, and Company might be relensed from all
their obligations to their ereditors, there would he
an obvious advantage in such an arrangement to the
bank, because the foreed sale of the assets would
be avoided, and there might be a good hope that
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the property would produce, by careful manage-
ment, such a sum as would satisfy either the whaole
or the greater part of the hank’s demands, and the
whole or the greater part of the demands which,
nt that time, were due to other ereditors.

On the other hand, if insolvency was not per-
fectly prevented by the arrangement to be made, if
the hank were to become Llln-rr-l}‘ the lmrcha.wr inf
a certain nuniber, more or less, of the debts due
from Kirkwood, Hollind, and Company, paying
lor these debts a sum of fifteen shillings, or any
other sum, in the pound : and if afrer all this
were done, insolvency might supervene. and
foreed sale of the assets take place, it 18 equally
lear that under an arrangement of that kind, noue
of the advantages which have been pointed ont
would have accroed to the hank, but they would
be simply speculators in huying up a number of
debts which, in the event of a foreed sale, were
certainly not likely to praduce so much as fifteen
shillings in the pound.

Bearing these considerntions in mind, it iz ne-
cessury. Lo advert to the words of the dpcument
of the 6th ol May, 1865:—*On hehalf of the
“ Stundard Bank, the manager appeared and in-
“formed the creditors of Messrs. Kirkwood, Hol-
Ly and Company, that on condition that they
“tnle vver to bim the whole of their cliims, anid
~ release Messs, Kirkwood, Holland, and Company
Sfrome all Liability to them, he was prepared w0
*suprantee the sum of fifteen shillings in the pound,
»payable in four equal instalments, at six. twelve,
~vighteen, and twenty-four months; that all pay-
* ments mow the lability of Kivkwood, Holla |,
“and Compauy be reduced to o cash basis on the
‘first eurrent by the rebate of bills, ete,, and the
“bank’s acceptances given tor the amount of com-
‘position, the bank releasing Messrs. Kirkwool,
* Holland, and Company from further Lability o
* thetr handing over their present estate,”

The first question which arises on this document
is. who are intended to be denoted by the word
*CUreditors,” which is used more thian onee in the
docnment 1 It has been suggested that that word
here is intended to apply to those who were present
at the meeting at which this documaut was presen:-
e, ‘Their Lordships are unable to take thut
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view of the meaning of the word. It is necessary
to bear in mind that the meeting was itself a
meeting adjourned from a previous one on the
ith of May, and that both of the meetings were
meetings not of particular individuals, but meetings
summoned of all the ereditors of the estate of
Kirkwood, Holland, and Company. It was, of
course, impossible to know beforehand what
creditors would attend. All the creditors were
at liberty to attend, and as many as possible
were expected to attend. It would be a strange
consequence, indeed, if a resolution which was con-
templated at the previous meeting as one that was
to be presented to a subsequent meeting called of all
the creditors, should turn out to be a resolution
limited in its application to whoever might happen
to be the chance creditors who should attend at
the second meeting, It is clear that was not the
mtention of the parties. The intention was that
whatever might be the offer, it was an offer to be
presented to all the creditors of Kirkwood, Holland,
and Company, but to be presented to all of them
through the medium of that section of the whole
whatever it might be, who might happen to attend
the meeting. Their Lordships, therefore, consider
that before passing to ascertain the meaning of the
other terms in this resolution, the resolution itself
must be read as one addressed to all the creditors
of Kirkwood, Holland, and Company, and that
the term ‘“creditors” there may be interpreted
just as if the agreement itself had contained the
words “all the creditors.”

Bearing this in mind, it appears that there are
three main stipulations in this offer., The first
is that the ereditors, which word, as has been said,
means all the creditors, shall cede to the bank
the whole of their claims, and release Kirkwood,
Holland, and Company from all liability to them.
The second is that Kirkwood, Holland, and Com-
pany shall hand over to the bank their present
estate; and the third is, the consequence from
the two former, that the bank shall guarantee
to all the creditors a sum of fifteen shillings in the
pound, payable in four instalments running over
two years.

It is important here to observe that the stipula-
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tion that the creditors shall release Kirkwood,
Holland, and Company from all liability to their
claims, is a stipulation which is made, not by
Kirkwood, Holland, and Company; but by the
hank through its Manager; and that appears tn
their Lordships to throw a very strong light upon
the object of the whole armngement. What
conld be the motive of the bank stipulating that
Kirkwood, Holland, and Company should be
released from all liability by all the creditors bat
this—that by means of that release by all the
creditors, Kirkwood, Holland. and Company
should become possessed of that power whicl
otherwise they would not possess, of assigning by a
wlid title the whole of their estate to the bank?
It is clear that if any one ereditor, with a debt of
sufficient amount to take procecdings in insul-
veney, should remain ont of the obligation of this
ngreement, that one creditor would be able to e
before the Bankruptey Court. and point, undor
the 4th clause of the Local Insolvency Act, tw
the deed following upon this resolution. as a
deed  which ln.‘j‘nl'u'l all doubt would have the
effect of mterfering with im i the recovery of
his debt. becanse it would be a deed passing over
to the Standard Bank the whole of the property of
Kirkwood. Holland, and Company. ont of whicl
alone that debt could be paid.

It has been suggested that the stipulation i
this offer, whatever it might be, was a stipulation
enurving to, and made with each individaal ereditor,
In one point of view no doubr that is so. It isa
stipulation made, like any other agreement, witl
every ereditor who might asant to it; bat the
quoestion still remains. what is the stipulation shich
is made with that particula creditor, and is it o
-.ti]ill].ﬂ!ihn with that |lll!(i('lllul' troditor il‘I’('Spt"L‘li\'r
of whether other eveditors might or might not nece)l
the offer which was made to them 1T Their
Lordships are of opinion that upon the proper
construction of this offer. it must be looked upon
as an offer made no doubt to every ereditor wha
might accept it, and thus to all the ereditors. but
still an offer with this condition attached to it
that it was not to beeome Dinding on the bank as
vegurds the payment of their cemposition until
all those ereditors whose dissent or whose witli-
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holding assent might destroy the effect of the
agreement, should come in and concur in it, and
thereby power be given to Kirkwood, Holland,
and Company to complete their part of the further
condition by assigning to the bank the whole of
their property.

It is proper to adyert to another element in
the agreement, namely, the question whether it
touches the securities which might be held by
creditors willing to accede to the agreement? In
the opinion of their Lordships, the stipulation
being that the creditors should cede to the bank
the whole of their claims, and release Kirkwood,
Holland, and Company from all liability to them,
the effect of that stipulation must be to carry along
with that cession all the securities held by the
creditors for those debts in respect of which they
were to give this release to Kirkwood, Holland,
and Compauy. It is unnecessary to look to the
evidence of what passed at the time of the offer,
because their Lordships prefer to rest rather upon
the construction of the document itself; but if that
evidence were to be looked to, it is clear that
these securities, so held by the creditors and their
value, were a main element leading the bank to
make the offer which they did.

That being the construction of the agreement,
what happened afterwards was this . —A number of
creditors, in the months of May and June, came in
and assented. By far the greater proportion of the
creditors did so. Some of those who came in and
assented, one of those who signed the particulax
document of the 6th of May, 1865, and several
who afterwards signed the deed that was prepared
to give effect to that docuament;, signed both of
those documents, with a reservation of the col-
lateral securities which they might possess with
regard to their debts; and whatever ambiguity
there might exist as to the terms used, “ subject to
« collateral securities, and without prejudice to eol-
«lateral securities,” it seems to have been perfectly
well understood by all parties that that reservation
was intended by the creditors to reserve to them-
selves the benefits of their securities in addition te
the composition which they were to receive from
the bank ; and Mr. Pearson, who was one of these
persons making the reservation, says very fairly in
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his evidence that if he hoad been asked to give up
Liis securities he undenbtedly wonld have vefused
to do so,

It might, thetefare, if it stood upon this alone,
e well doubted whether ereditors who, by the
construction: which their Lonlships huve placed
npon the doctiment of the Gth of Muy, 18645, were
hound upon assenting to release Kirkwood, Hol-
land. snd Company. and to cede all their seeuzities
alonge with their dibis, assented accordimg to the
terms and exigeney of the document of the Gt of
May. when they assented with that reservation to
which I have referred.  But without doing moro
than expréssing a geave doubt whether this was a
proper assent, their Tovdships find that there was
what in their opinion was a sufficient dissent from
this proposition to prevent thie terms of it being
carriod out, nnd enrried ot within a yeasouable
time. They will refer, as the simplest case (and
o one cose Lo found. further cases need not be
tooked (o) to the etse of a creditor. Locke.  Itap-
poars that soenrly as the 20th of July a letter was
written by the attorneys of the bank to Kirkwood,
Holland, aud Company.  Some previous conversy-
tion bud tuken place v the month of June, in
which Mr Stewart. as Manager of the bank, inti-
misted his intention of repudiation; but it is betrex
ot o rely ou those copversations, but to look at
the written evidence.  On the 20th of July, 1865,
the attorneys for the bank wrote to Kirkwood,
Holland, and Company in these terms:—= We
“are instracted by Robert Stewart, Esq., general
“ wanneer of the Standard Bank of British South
» Africa (Limited), to intimate to you that it was
e intention of the bank, in making the offer at
= the meeting of your ercditors held on the Gl of
#May last, that all the ereditors of your fivm
“should conenr in the ussignment, and that thaose
¢ holding collateral  securities should surrender
“ them : and inssmuch as our client has had dis-
“inet potice from some of the ereditors that thoy
“ will not vield up the collateral securitics held by
“ them, he declines to execute the deed of assigu-
“ ment submiitted to him. We are further 1o
“ request that you will be good enongh to con-
“ yene @ meeting of your creditors at an early date,
“ and communicate the contents of this letter to
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“ them.” This, therefore, was a lotter taking notice
that it was necessary that all the creditors should,
in the opinion of the bank, concur, and that some
had refused to give up their collateral seeurities,
It does not appear that there was any reply to that
before the letter of the 17th of August; but on
the 17th of August, 1864, the solicitor for Messrs.
Kirkwood, Holland, and Company, Mr. Chaband,
writes to the solieitors of the bank this letter :— 1
“am instructed by Mesas. Kivkwoor, Tolland, and
“ Company, in reply to your letter informing them
* that certain creditors refuse to sign the deed of
“ gomposition, to request yon to he good enongh to
“name them, as my clients are not aware of any
“other creditors than these who have alveady
* signed.”

It would appear that there had been an inter-
mediate letter between this and the former one
which has been read, To this letter of the 17th
of August this answer is written on the 18th of
August :—* In reply to yours of yesterday’s date,
“we are instructed by our ¢lient to state that the
“following are the ereditors who have given him
“ distinet notice that they will not concur in the
“assignment of Messrs. Kirkwood, Holland, and
« Company’s estate, viz, Mr. J. F. Hitzeroth, Mg
«J. I, Tennant, and My, R. Pinchin; and besides
“ these our elient believes theve i3 also a creditor
“in Graham's Town, and another in Cape Town,
“who refuse to enter into the amrangement.,” Now
therefore, Kirkwood, Holland, and Company, and
their solicitor, d distinet notice that the Standard
Bank was standing on whatever might be thei
legal vights under the document of the Gth of May,
that they were requiring those who had' collateral
securities to hand them over, and that thoy were
insisting that the refusal of some creditors to
execute the deed entitled them to refuse on their
part to exeeute it.

In that state of things Kirkwood, Holland, and
Company, to whom this communication had been
made, telegruphed on the 18th of August to Locke,
a ereditor for & substantial smn, living at Graham's
Town:—* Do you or do you not agree to the com-
% position with Standard Bauvk for fiftecn shillings?
“ Please reply finally, will you sign or no?  If you
woyon't, it will fall through.™ Nething could he




more ddistinet than this.  1f the ereditor had not
been commuouicated with, o question wmight have
arisenn whether o rensonable time o make the com-
mimication had elapsed ; but here he is gommuni-
cated with:  The time has been sufficient for the
Purprse. aticd hie is told that the arisis hins arrivid,
and that his refusal of consent may, or will. lead
tothie whole thing filling throngh.  In that state
of things le replies, on the following day, # T do
“not acevpt the offer of fifteen slillings.”

That beine so, the next occutrence s this,—aon
the 2ith of Angust, IS0, # mecting of the ores
ditors of Kirkwood, Holland. anud Company s
ealled. 1t soems to have been called by advertize-
ment s wnd 1o scarcely possible noet to infer tha
it is called in consequence of these difficulties that
were arsing, ad of which distinet potice had 1hos
hevn given by the bank, bhecuuse, when we find the
meeting ussemble, this is the commnmmiention mnde
Loy li]l m —=" .\“llll[l'.‘» ||f ;|||j.-nr1]4-d Tﬂl'l'l_i.'[;;' ||I'
e [\’il'l\\\‘{.’l}ll‘ Iln.-IImuL and ['lllnl .'m_\',« |:l't-[|flr.1r.~e,
“held 6th of May, read” Tt is: therefore, an ad-
jonrned meeting, taking up the thread of armnge-
ment @t the point where it lad left off on the Gl
of Muay, by the purpose of communicating to the
creditoes what had been dosne in the interval
S A, Kirkwood further L'Siilhii!i d to the me e
“that, in consequence of severnl creditors oot
*agrecing Lo aceept fifteen shillings in the pound,
“the Standard Bank distinetly refuse to carry oot
“their offer.” Therefore; we have it beyond all
doubt that there was the distinot refusnl; and
that this distinet refusal was communicated to
this mecting of the ereditors,  Then it is “ movedl
“by Mr. Rutherford, seconded by Mr. L B, Deare,
“ that the estate of Kirkwood, TLoland, and Com-
“pany be at onee placed 1 hguidation, under the
* management of Mr. Kirkwood and M Duncin,
“subject to the inspection of wny large creditor
= the meeting may uppoint.”  There is then a pro.
vision as to the charges, after which this passize
follows - —* That the amount now at the credit of
~the firm in the several banks be ar once disiyis
“buted, and thut further quarterly distributions
“shall be made ; and that, as a body, the creditors
“ decline to authonze the expenditure of the funds
“of the estate in any lawsuit with the Standuard




10

«Bank.” Carried, withont a dissentient voice. It
was further proposed by A. J. Macdonald, and se-
conded by Mr. Vardy; “that Mr. Rutherford and
My, Stewart, of the Standard Bank, be appointed
“joint inspectors in above estate, Carried ; no dis-
«gentient. It was also further agreed. that should
«any of the creditors refuse to sign the deed of as-
“gignment within fourteen days, the estate be at
« once surrendered.” These minutes are important
merely as showing, if further evidence were wanted,
that the bank had distinctly at this time repu-
diated the agreement which. up to that point, re-
mained in suspense; that that refusal was commu-
nicated to the creditors, and that the creditors,
who were present at this meeting, accepted the
vefusal, and prepared to act upon a different foot-
ing. 1f the question, therefore, stopped there, their
Lordships would have been prepared to hold that
there was an end of that offer which was made on
the 6th of May, 1865, the terms of the offer not
having been complied with.

What happened further? It is said that the
dealings by the bank with the property of Kirk-
wood, Holland, and Company were inconsistent
with their right to repudiate their offer at this
time ; but their Lordships find that the only deal-
ings with the estate wete these,—it being, of
course, in suspense from the 6th of May, 1865,
until a time when it should be known whether the
terms of that agreement were eomplied with, it
was absolutely necessary that the property should
be collected and stored by some proper hands.
The bank appear to have ceased to keep any
account with Kirkwood, Holland, and Company as
customers, to have opened an account with them in
liquidation, and to have passed to that account all
the property realized and turned into money, and
kept that in suspense until the rights of parties
might be known with regard to it. Their Lordships
think that was a natural transaction, justified by
the state of things resulting out of the offer of the
6th of May, 1865; and it is important to bear in
mind that the creditors seem to have taken ex-
actly the same view of it. beeause, on the 29th of
August, 1865, in the resolution which has been
read, they resolve * that the amount now at the
« credit of the firm in the several banks be at once
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* distributed ;" treating, theyefore, this fund in the
Standard Bank as a fund which was there for the
benefit of the crediters, subject to their control,
and to be distributed under this new arrangement,
which they then came to.

But their Lordships must also take notice (al-
though it is not necessary for the decision of the
case in the view they have taken of the constroe-
tion of the document of the 6th of May) of that
which oceurred subsequently to this time. This is
a suit which in substance is a suit for the specific
performance of the offer or agreement of the 6th
of May, 1865. It is u suit to obtain that compo-
sition which was promised or offered by the terms
of that agreement. Beyond all doubt, if that
agréement ought to be performed. or was to be
performed. it was of the essence of the trapsuc-
tion that every part of it should be performed as
quickly as possible ; but subsegnently to the 20th
of Angust, 18065, events occurred which led to
the insolveney and sequestration of Kirkwood,
Holland, and Company. They were made insol-
vents on the 1st of December, 1865. Their pro-
perty then passed under the control of the Insolyvent
Court; a number of ereditors proved, and a large
division of the property was made by way of diyi-
dend in the month of May, 1867.

The present Respondents gave notice that they
made their elaim against the bank, and they ¢m-
menced an action on the 1st of March, 18G6.  That
action is smid to have heen discontinued becanse it
was found to be improperly framed.  No explana-
tion, however, is given of how that came abouot, or
whether any communieation was made to the bank
of what led to the discontinnance of the action, or
of their intention to commenee a new action.  On
the contrary. all their Lordships find is, that in the
maonth of October, 1566, the bank were under the
impression that the Respondents found their claim
untenable, and were not geoing on with any pro-
ceedings; but from that time, from October, 156,
when we hear for the last time of the first action,
until. July, 1868, a period of very nearly two
years, theve is a blank altogether unaccounted fur,
During this large lapse of time the property under
the sequestration was being collected and distribn-
ted, nad there appears to be no reason to douht
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that the creditors who were holding aloof, and
among them the present Respondents, would have
a right at any time to go i and prove for their
debts, It is not too much to say that the Re-
spondents, and other creditors taking the same
course, appear to have been oceupying a position
which enabled them to play fast and loose,—
to proceed against the bank if they could, to re-
cover the composition; or to go into the bank-
ruptcy, if the property seemed likely by a tum of
the market to realize more than was at first ex-
pected, and prove under the bankruptey. I it
were necessary, their Lordships would require to
consider very narrowly whether that amount of
delay, that species of standing by, would not dis-
able the Respondents from maintaining the action
which they afterwards brought in the Court below.

Without, however, deciding the case on that
ground, and resting simply upon the construction
of the agreement, and the non-fulfilment of what
their Lordships consider to be the conditions pre-
cedent existing in that agreement, their Lovdships
are of opinion that the action in the Court below
ought to have been held to have failed, and that
in place of Judgment which passed for the Plain-
tiffs, Judgment should be given for the Defendants,
with the costs of the Court below, to which should
be added the costs of the Appeal. And their Lord-
ships will humbly report their opinion to her
Majesty accordingly.




