Judgment of the Lords of lhe Judiciud Commiitee of 1he
Privy Council on the Appeal of Nye v. Macdonald,
Srom the Court of Queen’s Beneh for Lawer Conada ;
delivered 19tk July, 1870.

Presont :—

Loun Camys.
Sip Janes W, Convne
Sir Josgra NAPIER.

IN this case the Appellant, abont twenty-pue
years ago, brought an action in the Courts of Lower
Canada against the Respondent, for the recovery
of a lot of land which is described in the plead-
ings.  The Appellant claimed title to that lot
under a gmnt originally made to a person of the
pame of John Rankin, and proposed to dednce his
title from that John Rankin.

It is necessary to consider'in the first place what
was the character of the issue mised hy the plead-
ings with regard to the title of the Plaintiff, be-
cause it has been contended that certain matters
of evidence with regard to his title, which it other-
wise would hayve been necessary to have proved
in the fegular course, were removed out of the
region of proof, by reason of admissions whicl are
said to have been made in the pleadings between
the parties, ‘

The Declarntion had stated a deed of sale, by
which this ot of land had been conveyed to the
Appellant from those who had the right to convey
it, and in answer to that Declaration, the second
plea. after alleging possession for o certain length
of time by the Respondent of the lot in question.
averred distinetly, *that the persons from whom
 the Plaintiff preteuds to have purchased the said
» real estate, never had, gor hath the Plaintiff ever
* had. nor have they, or either of them, any right,
“ ritle, interest, possession, or property of, in, or to
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‘ the said real estate, or any part thereof” Tt is
possible (their Lordships express no opinion upon
the point) that at that stage of the pleadings the
Appellant might have taken issue upon this part
of the second plea, and gone to trial upon those
general allegations as they stood up o that point,
putting in evidence the proof of the different links
of the title under which he claimed; but in
place of doing that, the Appellant met the second
plea by an extremely speeial replication or an-
swer,  He professed on the face of that answer
to answer the seeond plea, and the character of his
answer (it is unnecessary to read it at length) was
in substance n statement of what may be termed
his abstract of title. It was a statement in an ab-
stract form of the various stages of the title com-
mencing with the Letters Patent to John Rankin,
then setting forth the Will of one David Rankin,
then stating the seizin of persons of the name of
Alexander, otherwise callod James Lake and Mary
Lake under the Will of David Rankin, and stating
furtlier the execntion of a power of attorney to one
Teeples, by Lake and his wife, under which power
of attorney, and a deed execiited in virtue of it, the
Appellant claimed.

To that answor a replieation was put in by the
Respondent stiying, = that all and every the allega-
“ tions; matters, md things in the said special answer
a aomtained and et forth, save and except in so far
“ us they corvoborate and coufirm the allegations,
 matters, and averments of the Defendaut in lis

“ said second plea contained and set forth, are,

“ and eacliand every of them is false, untrue aud
= unfounded in fact.”

Now without tuming to the défense an fonds en
Jait, or considering what the effcet of that would
have been, if it had stood alone, either by statute
or otherwise, in the lower Conrts of Canada, their
Lordships are clearly of opinion, that both upon
ihe most technicnl construetion which can be ap-
plied to pleading, and also upon the substance
and sense of these pleadings, there was here the
clearest putting in issue on the part of the Re-
spondent, of every stage and point in the title
which wiis dlleged on the part of the Appellant,
It may be added, that there appears no reason to
suppose that the Respondent could possibly have
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known anything with regard to the particulars of
the title of the Appellant, and it would indeed
have been strange if he had taken npon himsell i
a smit of this kind to admit any links of that title ;
but in point of fact he did not do so. On the
contrary. in the plainest way that words conld o,
he traversed every stage of the allegations which
the Appellant had made.

Their Lordships, therefore, are obliged to i1
proach the further questions in the ease; the ques-
tionswhich have avisen with regavd to the evidenee,
and the sufficiency of the evidence, with the ¢lem
opinion, that so far as pleading conld zo. there was
no admission of anything which could otherwise he
the subject of evidenee; hut on the contrary. e
Appellant was challenged to produee., in the strictost
form, the evidence necessary to support his title

Now thers were twa most tmportant links in the
chain of the Appellant's title.  David Rankin 1ol
made a Will by which, assuming him to havea gl
title to the lot in question derived from the gransee
under the letters patent, he devised and begueatlyed
this lot to Mary Lake, whom he described as the
“wife of Jumes T.ﬂku, of I,IHII_ﬂ]lull‘nrlgi], yeoman,
= and adopted daughter of the late James Bleakaly,
“of Loughborough. veomun, decensed.” It appears
that i the power of attorney nnder whiel the Ap-
pellant elaimed, the persons giving and excenting
thit power al attorney called themselves * Aloxan
* Lake, and Mary Lake his wife:” and on the faee
of the power of attorney it was stated that this
Alexander Lake was the same person who, in the
Will of the testator, David Rankin, was eullid
= Jumes Lake That may be perfectly  true
Mistakes of that kind not mnfrequently happen.
and although such mistakes are by no means fatal
to the devise in which the mistake muy oecnr, yet
it would he obyiously necessary o the person
elaiming nnder & Will of this kind. to adduee some
evidence that the mistake which he alleges lindd
actually taken place, and that he who now calle
himself  Alesunder Lake," was really the person
whom the testator meant to deseribe when hie used
the name * James Lake" Of course there arr
many ways in which that could have been done.
Evidence might have been miven as to the idvmtity

of Mary Lake. “The person who was the adopted
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daughter of James Bleakaby might have been
traced, evidence might have been given with regard
to her history, and it might have been-shown that
she who appears thus to have been minutely de-
scribed in the Will of the testator, bad married a
person whose name was really Alexander Take.
Evidence of that kind, and T might say evidence,
if uncontradicted, of a very slight Kind, would pro-
bably have been sufficient to satisfy the Court that
the mistake was the mistake of the testator, and
that the person who really was called Alexander
Lake, was the person whom the testator meant to
describe when he called him * James Lake,” the
husband of this Mary Lake.

However, no evidence of that kind appears to
have been adduced ; and at this point their Loxd-
ships consider that there was a complete hiatus in
thie title of the Appellant, and that there is no
identity made out between the devisee and the
husband of the devisee named in the Will of David
Rankin, and the persons who profess to exeeute
the power of attorney at page 21 of the Appendix,
and who there are called Alexander Lake and
Mary his wife.

Bnt then, this power of attorney professes to
have been executed by this Alexander Lake and
Mary Lake before a notary public in the town of
Kingston, in Upper Canada, and to have heen
executed by Alexander Leke and Mary Lake, in
the presence of two witnesses, of whom the notary
public was one. The first attesting wituess,
Henry Smith, is not produced. The notary
public is not produced. But a certificite is pro-
duced, given in the Province of Upper Canada,
professing to come from this Samuel Rorke, the
notary public, and to be vouched by Sir Richard
Jackson, the Administrator of the Government

“of the Province of (anada, who states in his
certificate that -*“ Samuel Rorke, “ whose name
“jg subscribed to the foregoing notarial cer-
“ tificate, is a notary publie, duly appointed in
«“and for that part of the Province of Canada,
« formerly called Upper Canada.”  Now, the ques-
tton arises whether in the Courts of Lower Canada,
regulated by French law. the production of a
power of attorney not proved by the attesting wit-
nesses, but certified by the certificate—not upon
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nath—aof the notary public before whom it appear<
to have heen past; is sofficient inpoint of evi-
tlestice,

Their Lovdships may say that upon this point
theve appears to have heen no real differencs
between the learned Judges of the Courts below
There hins been a difference between these learmerd
persons. and one of them has thought the title of
the Appellant sufficiently made out; but that. as
their Londihips consider, is not hecanse he diffored
from his colleagnes as to the effect of the evidence.
bhut because he thouelit that upon this point
evidence wis altogetlior unnecessary, by reason ol
the furm of the pleadings, o question upon which
their  Lordships  have alrveady expressed  theds
opinion. The learned Judges may, therefore. by
tuken as aerecinge that by the law of Lower Caundn
this eertifieate, given by a notary public of Uppe
Comndo, was not sufficient ll‘l‘m‘lf of the exeention
af the Powir nl'llllnrlu‘_ﬁ'.

I that opinion their Taordships entirely conenr.
A notary public in the Provinee of Upper Canada.
a provinee reginlated by English law, has no power,
by Euglish law, to certify to the execution of o
dead o suecl a way 88 to make his certificate
evidence. withont more. that the deed was exeentiod,
andl that it was attested i the manner in which
the deed professes to he attested.

It 1s famibur that according to the law of Fng-
band, the mere production of the certificate of «
notary public stating that a deed had beoen exoe-
cuted hetore him, would not dncany way dispense
with the proper evidence of the execution of th
deed.  The enrenmstanee that by Frenely law «
French notary public hias a greater power. and
that s eortificate has o ereater validity. toes 1ot
appear o their Lordships to earry o power to th
aot of the Fuglish notary upon English soil, so tha
that wet when bronght inta question apon Frenel)
soil shonld have the effect given' to it there wliel
is given by the low of Franee to the actof a Freneh
notary public,  The cireumstanes that an officer 1=
called in France a notary publie, with certain powers
assighhedd 4o hine by French law, and  that in By
Landd there is also an officer callel a l'mlur-\ |1|1||i[. :
with mucly wioree limited powers assigned 1o Lim

by Enclisly las. swould not in any winy make the
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act of the English notary public, when it is called
into question in France, have the effect which it
would have had if it had been an act done by a
French notary public, upon French soil.

Their Lordships, therefore, are of opinion that
upon these two points, without going further, the
Appellant failed altogether to make out his title
in the Court below, and they will humbly recom-
mend to Her Majesty that the Appeal be dismissed
with costs.

Their Lordships can only express the surprise
they feel that if these points, which may appear to
be and are to a great extent points of technieality,
were points upon which the defects in the evidence
to which they have referred, could have been re-
medied, the much shorter and more inexpensive
course was not taken of treating the action as
having failed (as the learned Judges said it did
fail) for want of evidence, and of bringing a new
action supplying these defects, in place of going to
the great expense and delay of an Appeal to Her
Majesty in Council.




