Judgiment of the Lords of the Judicial Commitiee
of the Privy Council on the Appeal of e
Surut Soondree Dossee v. Baboo Prosunno Coomar
Tagore, from the High Court of Judicatury af
Fort William, in Bengal ; delicered Devember
LGth, 1870.

Present :—

Sm James W. Cornvig,
Tu# JupeE o¥ THE Apmirarry COURT,
S Joserei NAFIER.

THE Appellant and the Respondents in this
case are the representatives of two Zemmdars,
who, some six-and-thirty years ago, engaged i
litigation concerning the fitle to certain  ch
land thrown up by the river Brahmapootra.

This litigation was begun by a suit, hrought iT
15834, by Prosunno Coomar Tagore. whom it will
be convenient to describe as the Respondent, for
the recovery of 5000 beegahs of the land in
question. In the course of that suit, andin the year
1855, a map of the laud in dispute, with the land
and water immediately surrounding it, was mar
by an Ameen, named Goureepersaud Maitro, under
the authority of the Court; aud in that map the
different churs are delineated, and marked with
different numbers, from 1 to 7 inclnsive,

This first suit was successful; and Prosunno
Coomar Tagore obtained a decree for about 5000
beegahs of chur land. In 1845 he brought a second
auit for 14,000 beegahs of like land, and obtained
a decree from the Court of First Instanee. The
Defendants then appealed ; and pending their Ap-
peal, and in July, 1544, the parties eame to & com
promise, which was embodied in & decree of the
Sndder Dewanny Adawlut, dated the 3rd of July,
1849, und was thereby directed to be carried into
effect.

This compromise is set out at page 17 of the




Rocord,  Tts effect was that the clrg marked iu
Giouree Pepsauil’s map as Nos. 5 and 7, with 1663
beegahs and 15 cottahs of chur No. 6, were to
belong to those who are represented by the Appel-
lant; and that the churs Nos, 1, 2, 8, and 4, with
the rest of ehur Na, 6, were {o h.-[nu:_'T tn He
Respondent.  'The houndaries, if the partivs dif-
ff‘Ted about lln-m, were to IJL‘ ﬁr'ltll?d 11} Ill'I]i[l‘ﬂLit'm r
and if the parties could not agree to appoint
arbitrators, were to be fixed through the Conrt
Ameen in exeeution of the decree,

IT then this map, which was the basis of the
compromise, had correctly deseribed the land as it
then existed, nothing vemained to he done, it to
measure off the 1663 and odd beegahs from chur
No. 6, and to put the parties into possession of
their respective shares,

Unfortunately the Jand, which was the subject
of the compromise, was in some sort the ereation
of the river Bralimapootra, wliich is said afrer cach
annual flosd to be apt o shift its cowrse, and to
effect considerable changes in the alluvial deposits
on either side of its channel.  And thus it came
to pass, that as soon as the parties proveeded to
carry out the compromise, a contest arose whether,
either between 1835 and 1840 or at some subse-
quent period, the river had not so changed its
course as matevially fo alter the eonfiguration of
some of the seven churs, and their bearings to its
main stream.  The only effect, therefore, of the
compromise was to convert adispute touching the
title to lands inte one touching the identification
of parcels; the principal question being not how
chur No. 6 was to be divided, but where churs
‘,\'tl?«. H Illltl ?.' which ll]lq'[l[':l‘innﬂhl)' Ilt'lt_lllg['ll to
the Appellant's. Zemindary, were to. be found.
And this dispute has given rise to the intermittent
litigntion which, after lasting for more than
fifteen years, was, in 1863, closed by the decree
now under Appeal.

The following is & short smnmary of that liti-
aation :—Some time after 1840, and belore Apiil,
1853, the Respondent was put into possession of a
considerable part, if not of the whole; of so much
of the lund contained in the seven churs as then
lay on the western side of the Brahmapootri; and
the possession so talen was confirmed by an ovder
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of the then Prineipal Sudder Ameen of Rungpone.
diated the Lith of April, 1855, But that ordil
was, on the Appeal of the other party, set aside by
Mr, Dunbar, one of the Judges of the Saddey
l h"h'u]lu_!“ _iltu'\ﬂ,‘u‘l‘, \Thl:lSl:‘ order Ur utt! '.’.'“ ' & l'
September, 1855, directed the PI‘iIICiim] Suilder
Atneen to re-open the inquiry. but apparvently dul
not disturh the possession already given 1o the
Rispondent.  Some delay in giving effect o this
ordor touk  place, n consequence of the Re-
spanident’s Tuving contvived to strike the exeeution
casts off the file: but it was restored under au
arder off the Suddes Desanny Adawlut, datel the
L4th Feliruary, 1555,

The case was then investigatel by the Priveips)
Stddder Ameens each party fled & map betore fan
Tie himself held w loenl investigation and mmsde o
cansed 10 he made the wap of 1855 and finally on
the 27th of June, 15830, passed an order overroling
the objections made to the Rocord of his investizn-
tion Uiy the Respondent in the Petition sot fopls
pige 5 of the Record, declaring the possession Ziven
to the Respomlent to he nnll and void, and direcr-
ing that possession shonld be given 1o the pertics
in aceordance. as their Lovdships understood tie
order, with the present contention of the Appel
lunt.  No change. however, secms evernctusily to
have heen made in the possession of the lod, of
which possession was given by the Moounsiff,  The
Respondent appealed aguinst the lust mentioned
order, and the question was again ye-opened by
AMr, Torrens' ovdey of the S0th of Jannary, 1537,
which romitted the ease to the Principnl Sadimn
Ameen, with directions that in respect of thos
parcels which he had given to the then Respondint
(the present Appellant). he should again allow exe-
ention of the decree, and after that prepare 5 map
ihetter than the present mapl. s that it iz
clearly appear for the perusal of the Appellase
Court. and  in other respeets swhiat wis the formes
and preseut conrse of the River Bealanapoore vver
the disputed lands as stated i the map of Gotree-
persaud Ameen.

The execution of this order wis someswlit de-

layed by the raiuy season, during which o Toeal

mmvestigation was impossible, bur on the 2pd of
December, 1857, the Privcipal Sudder Awecn
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passed.an order for the appointment of an Ameen
acquainted with measurement by the compass.
From one cause or another, however, nothing
effectual was done under this last order until De-
cember, 1860, when Kalidoss Moitro the Ameen
proceeded to the spot, made a careful loeal investi-
gation, prepared the map which bears his name,
and on the 13th of April, 1861, filed the elaborate
report which is at page 85 of the Record. That
report, though it did not precisely adopt the repre-
‘sentations of either party, in the main supported
the contention of the Appellant. It was adopted
by thie Principal Sudder Ameen, who, on the 1st of
August, 1861, passed a decree finding that churs
Nos. 5 and 7 were where the Appellant placed
them, and not where the Respondent placed them,
directing that possession should be given accord-
ingly, and also giving the necessary directions for
ascertaining and making over that part of chur
No. 6 (as to the position of which there seems to be
no controversy) which under the compromise be-
longed to the Appellant.

The Respondent appealed against this decree.
The High Court reversed it, finding that churs
Nos. 5 and 7 were where the Respondent placed
them, and varying the Principal Sudder Ameens
decree accordingly. The present appeal is against
that decree, and the first question for their Lord-
ships’ determination is whether it ean be supported.
Tt rests entirely upon the assumption that chnrs
Nos. 5 and 7, which unquestionably were on the
west of the main strenm of the Brahmapootra when
the map of Gouree Persand was made in 1830, are
now by reason of the altered course of that river
on the eastern side of it. If that is not made out,
the reasons assigned for the judgment wholly fail.

Upon what does this assumption purport to be
founded? *“On an examination of the maps filed
*“ in the cause, and on the explanations and nrgu-
“ ments of the pleaders on both sides.” What the
latter may have been their Lordships are unable to
say. But having given full consideration to the
able argnment of Mr. Doyne an behalf of the Ke-
spondent ; and having carcfully examined the maps,
they are unable to see any satisfactory grounds for
coming to the conclusion contrary to the linding
of those who have investigated the question ou the
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spot : that the river'has €nce 1835, by muoking for
itself & new chaunel to the west of its former
channel, so” changed its course as to put éither of
the churs deseribed by Gonree Persund as Nos, 4
and T, er whatever may remain of either of them,
its eastern instead of its western bank.

It wonld be strange indeed if this eonclusion
necessarily resulted from a mere camparison of the
mups, sinee it-is opposed to the exprossed chnvie-
tioms of the Ameen Kalidoss Moitrs, who miade the
last and most scientific of the maps, and to that of
the Principal Sudder Ameen, who conducted the
local investigation and made the map of 1855
Mr. Doyne, indeed, has argued that the conclusion
of the High Court may have beew an inference,
and would have heen w legitimate inference, from
the application of what he treats ns the known law
of the formation of churs to certain newly-formed
chur land appesring in parts of Kalidoss Muitro's
map. But the High Conrt has not sssigned this
as one of the grounds of its judgment. Nor are
their Lordships, considering the disturbing forees
which may exist in a river of so wast a volume und
of such irregulsr action as the Brahmapootra, apd
also the positions of the several portions of elinr land
indicated in the map, by any means satisfied that
the inference s legitimate, or so gertain that it
ought to oulweigh the positive findings of the
Aween. - !

Again the High Court observed that the Prin-
cipal Sudder Ameen had not, in theéie opinion, duly
eousidered the lnmdmarks by which in both maps,
when doly eompared, the situation of cheirs 5 doul
7 may be satisfactorily identified.  The Court has
omitted to state speeifically to what Tandmarks i
refers as - instwoes of this omission.  The  in-
stance most pressed i arguinent has been that of
the tumerind trees appearing on the east'side of
the river m Gunga Persand's map.  Bugothe reul
position of these trees. if they still exist, was also
the subject of coutroversy; and after inyestivations
on thie spot, the Ameen rejected the Respotdent's
theory coneerning it.  There is u_mbil‘rg' to show
that he was wrong in this. It is obvioasly impos
sible to draw that conelusion from Grngapersad's
map. which, it is admitted, was not made by com-
pass, or aceording to scale,
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Another point made in the argument, thongh
not adverted to in the Judgment, is the bearing of
the village of Kompopoor to the land alleged by
vither party to be chor No. 5. Itcannot /be said
that the Ameen hasneglected toconsider this land-
mark. And his explanation of the discrepancy in
this respect between his map and that of Gunga-
persad,viz. : thas the village, of which the position is
very Joosely indigated, is eveanesnsly placed on the
latter to the southinstend of to the east of the rivey
Thelye, appears to their Lordships to he plansilile:

Their Tordships then are unable to see any
sutisfactory grounds for the assumption which is
the foundation of the Judgment of the High
Court. They would themselves be very slow to
interfere with the Judgment of an Indian Court
upon-a question of this natare.  But they have to
deal here with contlicting i ndements, of which
one 18 founded on a long and careful local investi-
gation; and the other, overraling the former, is
supported by 1o reasons that their Lovdships can
prouounce to be satisfactory.  And their Loxdships
may observe that the cousiderations which make
them reluctant to set theie Judgment against that
of an Tndian Cownrt upon sueh n question ns this,
ought to influence in some degree the Appellate
Court in India, and to prevent its interference with
the result of a local inguiry, except upon clearly
defined and suflicient grounds,  Such grounds the
Appellate Court may have thought iv had in this
case, but it has failed to expriss them.  Against
its Judgment their Lordships liave now to weigh
the elaborate report of the Ameen wul the Jndg-
ment founded upon it The integrity of the
Ameen is unquestioned ; his caveful wnd laborious
execntion of his task is proved by his reports he
has not blindly adopted the assertions of either
party ; and without going minutely into details,
their Lotdships think it sufficient to say that they
see no ground for impugning the acenracy of his
conclusion: upon what they eonepive to be the
broad and cardinal issue upon which the deter-
mination of this case depends, viz.» whether the
lands which represent churs No. b and © of Gunga-
persad’s map are now on the east or still on the
west of the main chunuel of the Brahmapootra.
On the contrary, they believe the conelusion of the

L]




Amecn to he vorrect.  And they are furtified w
that convietion by the following considerations,

1t is to be observed that this controversy was by
noomeans of recent date.  Tho question: wis not
whether the change alleged had heen effected by
the aetion of the viver between 1835 and 1865
It appears by the Respundent’s Petitionat page 5 of
the Record and the maps that his contention was
certuinly os carly as 1855, and possibly as early a5
the Marmsiff s proceeding, that the lands which re-
presented the churs Nos. 5 and 7 of the compro-
mise were then on the eastern side of the main
canrse of the viver.  That this was in fact the case
in 1549 s in the lighest degree improbable.
Though it is too clear that the parties by a com.
promise mude upou loose data merely shifted the
around of contention instead of determining their
disputes: it is slmost inconceivable that they
should have drawn and executed, as they did, the
instmments of compromise upon the footing of
Chungapersad’s map. without adverting, to so great
w change in the position of the chors relatively to
the main ehannel of the river, if such o change
had then taken place, The change then, if it ever
veally took place, must have taken place bhetween
1549 and the Moonsiff s proceeding, or the year
1855; aml in that case it might ensily have been
proved. 1t would then have been recent, and
potorious, vet in 1855 the DPrincipal Suddir
Ameen after loeal investigation decided aguinst
the Respondent,

Again their Lordships apon the evidence see no
renson to donbr that the Jand which the Respou-
dumt treats as Cliur No. A, is in fact the Pookamaee
chur, and an aceretion on an estate which never
helonged to the Appellaut’s family, and nosw
belongs to Government—an estate of whiels the
Moonshee Clar, one of the laadmarks of the map
of 1885, formed part.  There is nothing which
itsduces their Lordships 1o helieve that auy of thes
whom the Appellant represents were eyer in e
session of that chur,  Yet the High Courr
withour adverting to  this  point, affiemed s
tr be the chur No, o of the compromise, aml
directed that the Respoudent should be mainbuivd
in the possession of' it.

I pron :,'u-' \\'}lnlv then their lz'r{{shi[ls have came
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to the conclusion that it is their duty to advise
Her Majesty to allow this Appeal, to reverse the
decree of the High Court; to direct that in lieu
thereof the Appeal to that Court from the decree
of the Principal Sudder Ameen be dismissed, -and
the last-mentioned decree affirmed with costs.
The Appellant must also have her costs of this
Appeal..




