Judgment of the Lords of the Judicial Committee of
the Privy  Council on the Appeal of Pokwrmull
Kishendyal v, Gokooldass Gupaldass, from the
Court of the Judicial Commissioner of the Contral
Provinces, India; delivered 21st February, 1570,

Present :

St Jaams ' W, Convive.
Tue Jupee ov THE Hign Covrr oF ADMIRALIY,
Lonrp Jusrice GIFFARD,

Sin Lawnexcr PrEL,

IT dves not seem to their Lordships that any
other question in this case is really materia] than
ofie, ¥iz. aye or -no, were or were not the holders
of this eotton bound to give notive to the Appellint
before they sold 7 If they were not hound to
gived notive; then whether they did or did not scll
before the whole cotton arrived is not matirial,
becanse the arrival of the cotton was between th
I1th and the Z5th of ‘May. There might heve
bien & lawful sale on the 25th, and there is no
evidence that the market had then risen ox antil
gome time afterwards: It therefore matters not
whether the sale took place on. the 24th or the
26th 6f May, and if it fook place on the 4l of
Juné, of which there is somne proof, and notice was
ot nécessary, there would beran end of the ques-
tion.

Their Lordships are of opinien that it gyas un-
neeessary to give any notice whatover, for, though
true it s, according to the ¢ases which have been
quoted, that where you have the mere eircumstanis
if & pledge und nothing more, the person W fio
Tiolde the pledge must’ give notice before he sells!
There is here more than that mere ciréumstance,
for wien the terms of this agreement sre looked
fo, it is quite plain that when the cotton had ull
arrived it wos (unless then redecmed) to be sold,
and it wos the duty of those whose coften it wus
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to have their agent in the way to redeem or at-
tend to the sale, and if they made default in
having their agent in the way, or paying, which
they did, then the persons who held the cotton
had a right to sell.

The agreement is this. It begins, “ In lieu of
the above items we have delivered the 488 bales
now lying at Thugna. In addition to, and irre-
spective of the sums mentioned above, there is a
sum of Rs. 5000 due to the cultivators of- the cot-
ton, which sum is to be paid by you, and charged
to us with discount. The expenses of the transit
of the cotton to Bombay should also be paid by
you, and charged to us with premium.” Now this
latter passage affords a reason for saying that
there ought to be no sale until the whole of
the cotton arrived, because the expenses of the
transit of the whole of the cotton are to be paid,
and to be charged as part of the debt; and if to
be charged as part of the debt, there must have
been a right to redeem when the whole of the
debt was due, and that right could not be exercised
antecedently to that period. But the agreement
goes on, “ On the arrival of the cotton at Bombay
it will be gold through you ”—that is, undoubtedly,
a right to sell on arrival—‘and the proceeds
thereof placed to our credit. If the proceeds do
not cover the whole of what is due to you, we will
be responsible for the balance ; and if, on the other
hand, the proceeds are more, you are to repay the
excess to us. 'We further agree to pay interest at
the rate of 7 as. 9 pie per cent. on the running
account, and the cotton on arrival at Bombay is to
be-sold by our agent, through you, at the current
rate, and if we desire to retain the cotton we will
pay up all expenses of tramsport thercof, as well
as the principal and interest due to you. We, also,
further bind ourselves to pay all the expenses of
_your agent, who accompanies the cotton (irrespec-
tive of what has been agreed to above).” What
that really amounts to is, that this is cotton
pledged to be sold on arrival, unless then re-
deemed, the parties who pledge it contract either
to redeem or to have an agent there to join in the
sale on arrival; and if their agent was not there
and they never had one there, it simply is as if
you sfruck out everything about the sale being




through the agent, and as if it was neither moro
nor less than a pledge with these parties tw sell
o arrival.  That being =o, it being pledged to
be sold on arrival, there was no necessity for wny
notice,

Their Lm'n'l:‘hi]'li will therefar lmrubl} ey ise
Her Majesty to dismiss this Appeal with costs






