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TIIE first question in this case is one depending
more upon the construction of the Will of (e
testator than nipen the solution of any dispute s 1o
the general role of law. Where the owner of an
extate in the West Indies, being the absolute owner
of the estate, appoints a consienes, that consiges,
contrary fo the ordinary rele hetween  Prin pal
and Agent, is held to have a lien for his advances
and charges upon the corpus of the ostate. TFurther
than this, where a consignee is appointed by the
owner of an ostate, or by the Conrt of Chancery.
and where there are ineumbrancers upon the estite
who stand by, and either nequiesee in, or do not
object to that appointment, the lien of the eonsigriee
upon the corpus of the estate may, under those
circumstances, be held to have priority to the in-
cumbraneey or charge of the pLrsons whao lu-i}]:; L os
aware of his appointment sequicsee in it, or do 1ot
ohject to it

Where, however, the appointment of the con-
signee 18 made, not by the Court. and not by the
absolate owner of the property, but I!}' PETsSOns Wiio
stand in a fiduciary position, such as exceutors or
trustees, the right of the consience to his lien will
depend upon the right of those executors or fristoss
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to cultivate and manage the estate, to preseryve the
estate in specie, and, incidental to that preservation,
to take those steps necessary for cultivating the
estate, including the appointment of a consignep,

These prineiples haye been well setfled by the
cases whieh were referred to at the Bar, and it is
unnecessary to consider the faets of those eases more
minutely.

The Will of the testator, in the present case, is
duted the 1st of November, 1850. By that Will
the testator appointed as executors his widow and
the Respondent William Berry. His widow and
the Respondent William Berry being thus in the
position of executors and frustees, it is the extent
and limit of their power over the estate which have
to be ascertained.

The gencral seope of the Will, without at present
reading in detail the provisions of it, appears to be
this. The testator had, at the time of making the
Will, a sugar estate, or plantation, originally eon-
sisting of various parts, but cultivated ns a whole
under the nome of the Lyssons Estate, 1t was pro-
perly pointed out to us by Mr. Mackeson, that
although the testator afterwards acquired some ad-
ditienal property, called Mount Ephraim and Mont-
pelier, his real estate, at the time of making his Will,
consistod of the plantation already referred to—the
Lyssons Plantation. e appears by his Will to haye
considered that plantation of the value of upwards
of £6000. He does not scem to have entertained any
idea of preserving it in his family for the enjoyment
of his ehildren, for e has provided that his children
should be sent to England, eduecated there, and
taught some useful trade or profession, o appears
to have intended to ferminate the comnmection of his
family with the Island, aud to have desired the con-
version, at some time or other, of his property into
money, to be divided among his family.

The first elanse of his Will 1uns in these words -
«T eharge all my real and personal estate with the
“ discharge and payment of all my just debts, fune-
“ral expenses, legacies, and Dhequests, as herein-
“after mentioned. I direet my exeeutors and
# pxecutrix to gell and dispose of, to the best advan-
“tage, and as soon after my death as the mafter
“can be fully and advantageously arranged, such
“ purt of Liyssons estate us extends from the Retreat
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*line on the Morant Bay Road westward to the big
“ gruss piece on My, Tundy’s line, inclading all the
* north side of the estate, to the houndary of Maurit
“Alta on the Moumut Ephraim line; and T leave it
“1o the discretion of my executors and excontris
*whether they include Quushie Weood with the
*estate for sale or otherwise,”

Theve is heve, therefore, a divection to sell appa-
reutly moone lot, the W]H-Tt' of the vsate which is
thus deseribed.  The sale is fo take place 23 soun
alter the testator’s death as the matter cun be fully
and .ul\.ﬁxtm:d;»-h arranged.  And althouzh we
lave not any map showing precise boundaries of
that wltich was to be sold, it appears from the wan-
ner in which it is spoken of to be, at all eyents, a
considerable part of the cstate, and in substance to
include all that the testator at that time thought he
had to dispose of, exeept swhat might lie bolow ar
south of the line which he has thus drawn.

The second elause [il'“i‘!‘l'll:‘": thus:—“T desire nnud
“direct my executors and executrix to plaoe the
= procevds of the said cstate (except as before ex-
“eepted) in the Treasury of this Island, in trost for
*auy dear children, share and share alike, and iy~

“alde to them or each of them on attaining the ago
ol tives aly-ore _\l_.ﬂ.‘.’.‘ Now their Lt.lhl-.»]u]h have
no lesitation in suying that this second lawse
appears to them to point to the division <f the
curpus which was to aise from the sale directid h\
the first clanse i the Will: and that the word
*exerpl a8 before excepted,” although, perhaps,
not the best expression that eould have been usedl,
point, secording to a fuir constraction, to that puor-
tion of the estate, be it large or small, \'r.mh. lving
below or south of the line drawn in the first cluuse,
was, therefore, to be exeepted from the operation of
the first olanse,

The thivd elwnse runs thus:—=< T further i
“that the interest acerning from  this money, or

w

“such part thereof as 1y iy be necess: iy, shall be

*taken and used in the most adyvant: ageous wiy fur
“the education and maintenance of wy  diaur
“ehildren.™  This sentence is not withust it i
portance a5 showing that the money spoken

immediately before is corpus, and that this is th

manner in which the intercest arising from l]m'
corpus was to be applield.  ** Secondly, T give and
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“hequenth in trust to my executrix and execufors
**such other part of Lyssons estate, extending from
“ Mr. Lundy’s (M‘Cullock) grass piece westward to
“ Brown’s Guf, und known as the Morant Bay Bun,
““ for the purpose of selling in small lots from time
“to time, us advantageous opporfunitics may offer,
“save and except thirty acres, which I give and
* bequeath to my dear wife.” This appears to their
Lardships clearly to point to a purt of the esiate
which, not being part and parcel of the sngar plan-
tation as a commercial eoneern, might be treated as
ontlying, and bo the subject of beneficial sale in
small lots,

The fifth elause is in these words:—=S T divect
“and request my exceufors and exeeutrix to place
“ the proceeds of the sales of this land in the Teland
* Treasury at interest, for the henefit of my children,
“as previously directed to be done with the pro-
“ ceeds of Lyssons estate or sugar plantation,”

Their Lordships consider that in the elauses
which I have read there is a complete and perfoct
disposition of the Lyssons estate.  Part s to be sold
as one lot, and that is obviously the sugar planta-
tion. The proceeds of it are to be put in the Tslund
Treasury. The other part is to be sold in smaller
lots, as occasious muay arise; and the proceeds of
those smaller lots wre also to be put in the same
Treasury for the same purpose,

The ninth clause runs thus :(—* As my real anid
“ personnl estato is charged with the payment of
“ull my just debts and legacies, it is the overs
* plus which I divect to be placed in the Island
*Treasury.”  And the tenth clause is: “T gon-
“sider Lyssons ostate (exolusive of Quashic Wooid
“and the Morant Bay Run), together with the live
*and dead stock, is worth npwards of six thousand
 pounds,™

It is to be observed that the Master has found
by his report that the value of the estate of the
testator, at his death, was L7000, so that the ac-
quisitions made by him after the date of Lis Will,
were probubly not of considerable valne,

Their Lordships, upin the whole, look upon this
Will as containing a toust, not for the culfivation,
not for the management, not for the prespryation in
specio of the estate, but a frust fur its conversion
and sale, and for the realization of a sum which,
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after paying debts and expenses, was to be placed
in the treasury ; and they look upon the Will as
imposing upon the executors the duty, not of vevk-
lessly or carelessly foreing the estafe upon the
market. Tut of endeavouring, bond jfide, ot the
carlicat period after the death of the tostator, to
effeet a proper and judicious sale of the estate.

So far, therefore, as the power to appoint a con-
signee of the property, and to give to that eonsignee
a len upon the estate, would be derived from 2
trust for the eulfivation and mamagement of the
ostate, their Lordships are unalble to find in this
Will any authority which would give fhe consignoe
any such right.

Now, the position of matters at tho death of
the testator, which took place in 1850, was this.
There had been & mortgage made in his lifetime to
one Richard Atkinson, by a deed dated the 20th
September, 1854. In that deed the widow, Mrs.
Tuckett, had joined. She was separately examined
for the purpose of binding her right to dower, and
for the purpose of binding her right to u sum of
£2000, which was her own separate proporty,
which had been invested by her hushand, the tes-
tator, in the purchase of this estate, anil for which,
therefore, she had a charge or lien npon the estute.
The amount of this mortaage debt at the death of
the testator was £1590, There were other debis
due at the death of the testator, mmounting 1 the
whole, together with this mortgage, to £11,108.
On the other hand, the assets of the testator con-
sisted of his real property, which was valued by
the Master at £7000, and of persomal property
amounting to £1201. The aggregate of the assets,
therefore, was £8291, while the aggregate of the
debts wos £11,168. There was, therclore, a defi-
vieney or an insolvency of the estate amonnting to
abiont £3000,

We have now to consider whether any reasom
has been assigned for postponing the sale of the
estate, which was divected by the Will. It is not
suggested in evidence, or in the pleadings, that any
attempt to sell took plaee. It is not suggosted thit
the approximate value named by the testator could
ot uve been obtained for the property. It is not
suguested that any valuation was made of the pro-
perty for the purpose of sale, or that auy circum-
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stances existed at the death of the testator of a fem-
porary character, after the passing away of which
a sale might be more judiciously effected. The
only information that we have as to the motives
influencing those who adopted another course of
management of the estate, is in the Affidavit of the
Respondent Berry, at page 21. He says:—‘ The
“aggregate amount of the debts so owing by the
‘““said testator at the time of his death, exceeded
‘““by a considerable sum the value of the whole real
“and personal estate left by him, and the only
“ chance of eking out anything for the benefit of
“his widow and family was by carrying on the cul-
“tivation of the said Lyssons estate, for which
“ purpose it was necessary that the mortgage debt
¢ of the said Richard Atkinson should be taken up,
‘“and provision made for such further advances as
‘ should from time to time be required for working
‘““the estate. Had such estate been brought to a
‘““sale on the death of the said James Tuckett, his
“ widow and children would have been thrown on
‘““the world wholly unprovided for.” Now, of
course these are motives which are creditable in
the highest degree to the humanity of the executor
who makes this statement; but the statement
which he makes in substance is nothing else than
this,—that tho estate of the testator wns insolvent,
that the execution of the trusts declared by the
Will of the testator would have left his family un-
provided for, and that contrary to, and in opposi-
tion to those trusts, the executors, of whom the
widow was one, thought that a better arrangement
might be made, and a better result produced, if the
Will of the testator was departed from, and a course
of management of the estate andopted which he
never had contemplated, and never provided for.

The motive which led to this conrse of action
may be in the highest degree creditable to the feel-
ings of the executor; but, unfortunately, the state-
ment that he here makes is that the acts which were
done, were done in opposition to, and, I may add, in
known opposition to the provisions and the wishes of
the testator.

Accordingly no effort was made to sell the estate,
and a course of management which contemplated
the preservation of the estate unsold, was at once
adopted. The firm of the present Appellant were
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put into office as consignees in the first place with-
out any deed, and in that office, for the few years
fullowing the death of the testator, they made ad-
vanees, and a considerable sum in respect of those
adyances was due to them.

On the 20th of June, 1858, the old mortgage
made to Atkinson was transferred to the Appel-
lant’s firm. The mortgage of Atkinson, on the face
of it, does not stipulate for any precise rate of in-
terest, On the transfer interest was stipulated to
he paid at the rate of 9 per cent,, and further pay-
ments of 1 per cent. as a borms upon bills to raise
the money due upon the mortgage, and of & per
cont. commission were added by way of charge
upon the estate,

Another deed was executed on the 30th of June,
1858. That was a fresh mortgage to the firm of
the Appellants to secure to that firm their charges
for commis<ion aud expenditure as consignees. Tt
provided for a mode of accounting which virtnally
would involve componnd interest, There was an
agreement ¢ontained in it on the part of the exe-
cutors to eonsign all the produce of the estate to
the firm of the Appellants for sale, and the deed in
every part of it, and more especially the provisions
to which T haye reforred, contained no limit of time
with regard to its operation, hut was in fact a dead
on the face of it intended to continue without limit.
There was a limit with regard to the amount of the
advances to he secured of £4000, but by a further
deed executed on the 18th of October, 1861, this
" limit was again removed, and the security was
made to appear as a security to the firm of the Ap-
pellant without any limit in amount and withont
any limit in point of time.

The resnlt now is that under this deed the Ap-
pellant elaims to stand as an Incumbrancer for an
expenditure amounting now to upwards of £14,000,
including charges and interest,

Now it is hardly necessary, after what has beon
already said, to add that their Lordships considir
the stipulations in these deeds, the appointment of
the consignee, the attempt to give to the consignee
a charge upon the estate simply as consignee, clearly
unwarranted by the ferms of the Will, and they
are of opinion that the deeds in that character can-
not haye any operation. Of course the assignment
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of the mortgage originally made to Richard Atkin-
son is perfectly good, and everything which is due
upon that mortgage the Appellant is entitled to as
an Incumbrancer, standing in the place of Atkinson.

Their Lordships are further of opinion that the
Appellant is entitled to stand in the position of the
executors ; and that the estate having de - fucfo been
managed and cultivated, and the profits having
been received where there were profits, for the be-
nefit of the estate, the Appellant is entitled out of
the proceeds of the estate to have an account taken,
the terms of which will be presently read, sccuring
to him the repayment, as far as those procecds will
extend, of all that in point of fact has been properly
expended in the management and cultivation of the
cstate or in paying the debts of the testittor.

So far, in substance, their Lordships concur with
the opinion of the Vice-Chancellor, although they
regret that the opinion of the Viece-Chancellor in
the Island was not followed by those consequential
-directions which- were absolutely necessary, in or- —
der to give to the Appellant what in justice he was
entitled to, at the same time that full effect to the
deeds was refused.

‘We have now to turn to the remaining question in
the case, which is a question arising betwcen the
Appellant, on the one hand, and the widow, the
executrix, and William Berry, the executor, on the
other hand. I have already said that the widow
was entitled to a sum of £2000 by way of charge
upon the estate. It is suggested, and appears not
to be denied, that she also has claims of dower upon
the estate. It is found by the Master that William
Berry is entitled to a debt due from the testator’s
estate, upwards of £2000, part of which was due —~
from the testator in his lifetime, part of which
arises from debts of the testator paid by William
Berry since his death.

It is contended by the Appellant that the Deeds
to which I have referred, appointing the Appellant’s
firm consignees of the estate, having been executed
by the widow and by William Berry, and that they
being parties to the contract contained in those
Deeds, the Appellant is entitled, out of the proceeds
of the estate, to whatever may be found coming to
him, in priority, at all events, to the widow and to
William Berry, and that they canuot set wp theip - — - - - - - — - = - = - - — —— = = =~
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claims upon the estate as preferential to those of the
Appellant.  No notice was taken of this contention
in the Decree of the Court below, although direc-
tions upon the subject were asked for, and it fulls
to their Lordships now to express an opinion and
to give proper directions upon the point.

The case appears to their Lordships to be a very
stmple one in this respect.  As regards the widow,
in the mortgage to Atkinson, she had joined, as has
been already said, for the express purpose of post-
poning any right she might have with regard to this
£2000; and with regard to her dower,  The Doeds
subsequently executed to the A ppellant’s firm werd,
m realify, in the nature of further charges. wnd it
would have been matter of some surprise it o diffe-
rent arrangement had been made with regard to the
¢laims of the widow in those farther Deeds from the
arrangement made in the mortgage to Atkinson,

It is, however, to be observed, in the first place,
that there appears to have been another reason, and
a very obvious one, for the absence in the Deods
ufterwards executed of any stipulation restoring to
the widow a priovity which, in the case of Atkin-
son’'s mortgage, she had given up; becanse we find
in the Deed of Consigneeship, at page 15 of the Sup-
plemental Record, this provision is made. Itisa
Covenant by Fanny Tuockett and William DBerry.
They severally and respectively covenant with the
firm of the Appellant * that they, the said Fauny
“Tuekett and William Berry, have respectively
*“ hitherto, sinee the Agreement for the advauces
“ aforesaid was made and entered into and payments
*“ have been made to them respectively thereunder,
“duly appropriated and applied, and that they awd
*“their respective heirs, exocutors, and administra-
** tors, will respeetively henceforth duly approprinte
“and apply all moneys which they or either of
 them have received or shall receive from the said
* Baul Moss, Charles Levy, and Solomon Tsane
“ Leon, their executors, administrators, or assigns,
“in pursuance of or under the security of these
“ presents, strietly and expressly to and for the
** purposes and objects mentioned and eontemplated
*“in and by the proviso or agreement in that respoct
* hereinbefore mentionod and declaved, and in a due
** course of administration as to the debts; mainte-
“uance, annuities; and legacies, payable by the




10

“ estate and under the Will of the said James
¢ Tuckett, deceased.”

Now under this clause it would have been compe-
tent for the widow and for Berry, having both of
them preferential claims, to have applied moneys paid
to them—and considerable sums were so paid by
the firm of the Appellants—in satisfying those
preferential claims which they possessed, if they had
been minded to apply them in that way.

It is therefore quite conceivable and natural that
the executors in that state of things would not be
anxious for, while, on the other hand, the consignees
would not tolerate, any provision which would retain
a priority of charge on the part of the executors
against the estate. However, the covenant which
follows this appears to their Lordships to put the
matter beyond all doubt. '

The next Covenant is this, that they, the firm of
the Appellants, “shall and do, in the first place,
‘“ apply the net moneys to arise and to be produced
“from such sale or sales,” that is, the produce,
¢ (after paying or retaining and satisfying thereout
‘“all the costs and charges for insurance, freight, or
‘“ carriage, and the usual charges for commission,
“and the expenses of the said sale or sales) first, in
“ discharge of the debt whieh, for the time being,
“ shall be due and owing on the aforesaid account
‘“current, secured by these presents, by carrying
“such net proceeds at the respective days of pay-
‘“ ment or receipt thercof to the credit of the said
‘“ account current; and after all moneys due on such
‘“account cwmrrent shall have been fully paid and
‘ gatisfied, then that they do apply such net pro-
“ceeds in payment of the interest at the rate of
“£9 per centum per annum, as aforesaid, on the
“ debt secured by the said prior mortgage assigned
‘“ag aforesaid; and lastly, in payment of the said
“ principal sum of £1390. 2s., secured by the said
“recited indenture of mortgage and assignment
¢ thereof, until the said several moneys shall have
¢ been fully paid and discharged, or otherwise satis-
‘“fied, and, after full payment and satisfaction
¢ thereof, shall pay any residue or surplus of the
““said proceeds, if any, unto the said Fanny Tuckett
“ and William Berry, as executrix and executor as
¢ aforesaid, their heirs, executors, administrators,

“ or assigns, or other the representatives of thesaid - - - — -
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« James Tuekett, to be held and applied as assets of
¢ the said estate.”

Their Lordslips, therefore, find here a elear and
distinet contract for a valuable consideration, be-
tween the widow and William Berry on the one
hand, and the firm of the Appellants on the other,
that the prooeeds of the estate should be applied in
a particalar order, in whicl order, whatever miglt
e the just and proper claims of the firm of the
Appellants, either under this Deed o by virtue of
their position as consignees, were to be satisfiad, in
the first fustunce, before any payment should be
made to the executors.

Their Lordships, therefore, read the Deed as con-
taining this confract, and, in consequence of that
view of the contract, they are unable to doubt but
that in the distribution of the proceeds of the estate,
the claim, whatever it be, of the Appellants must
first Te sutisfied.

Their Lovdships, however, must add to this, that
oven if there were, as there is not, any doubt on the
constractian of the Deed, upon the principle of the
authorities referred to upon the former part of the
case, it would fullow that in: this instunce the con-
signees having been appointed, and their appoint-
ment being perfoetly well known to the executurs
and acquieseed in, any incumbrance which the ex-
eoutors possessed conld not be set up in a wanner to
dufeat the just right of the consignees ; and whatever
objection may be made, on the purt of the infants or
persons in remainder, to that appointment, it would
be elear that 1o objection could be made on the
part of the exceutors; and this equity, as against
the executors, is surely not less strong when in
place of merely acquieseing in the appointment they
are found to be themselves the persons who made
the appointment.

Tt was said, however, that the Deed contains «
clause, that the widow und Berry were not to be
personally mswerable, in consequence of anything
contained in the Deed.  But this is not a question
of personal linbility, It is a question of the ovder
and priovity of the distribution of the assets of the
festator,

1t was said further, that the guestion now nuder
consideration was one arising between Co-detin-
dunts, and that it could not be decided, either in
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the suit in the C'olony or upon this Appeal. Now,
in the first place, with regard to the widow, her
claim was stated expressly upon the pleadings in
this case. Her claim for dower was mentioned in
the plaint. She, in her answering affidavit, takes
notice of that claim, and submits it to the decision
of the Court. She insists on her right as an In-
cumbrancer for the £2000, and she submits further,
that if any sales should be made, provision should
be made in the sale for her dower. With regard
to Berry, he states also his elaim for the debt to
which he was entitled in the answering affidavit he
has put in.

There is everything, thercfore, upon the face of
the pleadings to raise the question. The question,
moreover, is one which arises not upon the first
hearing bat upon further divections, and it is the
familiar practice of the Court of Chancery to decide
upon further direetions questions between Co-de-
fendants, where the decision of those questions
occasions o injustice or surprise, and is conyenient
or negessary for the distribution of assets, or for the
decision of the other questions which are raised
between Plaintiff and Defendant in the cuse.  One
case, und one case only, might be suggested of hard-
ship in such a course to the widow. It might he
said that if the widow had any complaint to make
of the Deeds to which she was thus a party, she
might be desirans of taking procecdings to sot aside
those Deeds, as regards herself, or to be delivered
from any equity which the execution of those Deeds
might have created. Several years, however, have
clapsed since the present suit was instituted. No
proceodings whatever have been taken by way of
crass-bill by the widow, and in puint of fact nothing
is suggested by her in her affidavit which appears
to their Lordships to afford a foundation for filing
a eross-bill in the cause.

They are, therefore, satisfied that it is aceording
to the practice to determine, and that no injustice
whatever isdone in determining the question which
has thus arisen in the present stage of this cause.

Their Lordships, therefore, finding that the Appel-
lant is justified in his contest, that he has priority
to the widow and to Derry, in the distribution of
the proceeds of the estate, will humbly advise Her
Mujesty that for the Decree made in the Colony,
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another Decree should be substituted, going into
greater detail, and making provisions whicl could
not be made in the Colony; and the form of that
other Decree I now propose to read. If, on con-
sideration by the Counsel upon either side, it should
appear that there is any technieal ervor in what I
am going to read, I mean any error not invulving
the question of argument upon the merits, their
Lordships will be glad to hear from the Counsel
any obseryations they have to make npon that point
during the day.
The decree that their Lordships propose to
substitute for the decree of the Colony will run
thus :—* Continue the receiver; let the real estate
** of the testator; together with any eattle, plant, or
““ other personal property belonging to the estate of
*“ the testator, and now being upon or used together
“with the said real estate, be sold, with the appro-
“ bation of the Judge in the Colony, and at such
““ time, in such manner, and subject to such condi-
“tions as he shall direct. Tet all parties to the
“ suit concur in such sale as the Judge shall direct.
“Take an account of what is due for principal,
“interest, and costs, under and by virtue of the
“ mortgage made by the Indenture of 29th Septem-
“ber, 1854, to Richard Atkinson, and declare that
* the Appellant, as assignee of the said mortgage,
“1s entitled to be paid all that shall be found due
* under the said mortgage, together with any eosts
* of the transfer thereof not already paid. Take an
“account of all rents, produce, or profits, received
“by the Appellant or his firm from the estates of
*“ the testator in the pleadings mentioned. Also an
*account of all sums paid by the Appellant or his
“firm in discharge of debts of the testator, or of
“ charges or liens affecting the said estates, or paid
“ by him or them to the exccutors for the purpose of
** discharging, and by the executors or either of them
" applied in discharging the said debts, charges, or
“liens; and also of all sums by the Appellant or his
“firm properly expended, or paid, or advanced, to
““ the trustees and executors, or either of them, for
** the purpose of being properly expended, and after-
“wards by them, or either of them properly ex-
“pended in managing, stocking, cultivating, or
“ supplying stores, utensils, or machinery, to the
“said estates, or in shipping and disposing of the
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" produce thereof, or in substantial repairs or per-
* mianent improvements of tho said estates. Com-
“ pute interest on both sides of the sdid accounts
“from the end of each year, at the rate allowed by
“the Court in the Colony. Declare that the Ap-
“pellant is entitled to be paid out of the proceeds
“of the said estates what shall be found due to
“him on the balance of the said accounts, and that
* the deeds of the 20th and 80th June, 1858, and
“the 18th Oetober, 1861, in so far as they pur-
“ port to create a charge on the estafes for any
“larger or other sum, are invalid. Continue the
“accounts dirécted by the first Deoree, and tuke
“an account of all rents, profits, and moneys re-
“ceived by the trustees and executors, or either
*“ of them, from or in respect of the testator's real
“estates, Tax the Plaintiffs' costs in the Colony,
“and tax the costs, charges, snd expenses of the
“ Defendant’s executors in the Colony (allowing
“one sot of costs only), and tax the costs of the
“ Appellant in the Colony; such taxation to be
““confined to the ecosts in the Colony heretofore
“incurred, and to tauke place at such time as the
“Judge shall direet. The said costs, charges, and
“expenses of the executors, and also any costs
“which may hereafter be awarded to them in the
* Colony, to be paid in the first instance ot of any
“ moneys found to be due from them, and, subject
* thereto, out of the propeeds of fhe sale, as here-
“inafter mentioned, TLet the balances paid into
*Court by the rocciver, and the proceeds of fhe
“ sale hereinbefore divected, be applied in the mammer
“und order following: first, in paying any sum
“due to the receiver; second, in paying any costs,
““ charges, and expenses of the exeeutors not oflier.
“wise satisfed ; thivd, in paying the costs, taxed
“as aforesaid, and any future costs which may be
“awarded them in the Colony, of the Plaintiffs and
“ the Appellant; fourth, in paying to the Appellant
“the sums found to be due to him under the ace-
““ counts in that behalf hercinbefore directed ; fifth,
“1in paying to the widow, Frances Tuckett, the sum
“ £2000 tound due to her, and interest on the same,
" from the testator’s death, and any sum which, on
“an inquiry to be made for that purpose, she may
“be found entitled to, and ywhich may be allotted
“to her as the value of, o in licy of, her dower ;
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“sixtly in paying to the Defendant, William Berry,
*“the sum of £ , found due to him Ly the
“ Master's Report, and inferest on the sume :
“*seventh. in paying thoe other debts found Qi Ly
* the Master’s report, and remaming unpid, nd
“interest on the sume, and, subject thervta, lot
“the residue, i any, be apphied aceording to the
“trusts of the testator’s Will”  And their Lard-
ships propose to remit the case “ with liberty 1o
“auy party to apply to the Judge to make any
* addition to this Decree which muy he necessarily
** incidental thereto, or consequential thereon.”

With regard to the costs of the Appeal, theiy
Lordships are of opinion thut, inasmuch as althoug
the Appellant has obtained a substantial altor lon
m the decree, he s failed in one substantial [21Lr-
pose of his Appeal, there ought to be no costs ujoy
cither side.

The following memornudum  was subsoguently
handed to the Registrar :—

* Anyl ]r_'.' cousent 1t is ii:'._fl'l_'!t‘ll between e jir-
* ties that an inquiry be made whether the preel of
*land next heréinufter mentioned formed part of £l
** lunds veferved o in the first paragraph of the @s-
*tator’s Will, asset gut in the Record of procecd-
“ings o Uit shall appear that the said P
ol land did not form paert of the lands referred to iy
* such first puragraph, then all [rirtios who wre o
* Juris by their consent, at the bur cons: miting, wnd the
*nfant Respondents by their counsel not oppusing,
“direct u conveyance by all proper parties to i
“settled by the Judge in the Colony i the parties
“iffer about the sume, to the Appellant, of 1l
* parcel of Jand in Morant Bay, consisting of 5
Cacres and 10 poles mentioned in the atfidavit of
** Respondent William Berry, filed 17th May, 1554,
“together with the whar! aud buildings erected
** thereon by the Appellants; and lot the Appellaye
b g.,'i\'l' the testator’s estate in his aecount eredit for
*“the sum of £120, also mentioned in the suid affi.

* duvit us the purchase price of such paree] of L,
“And if it shall appear that the said parcel of fun

“ does form part of the Iaud veferred to o sucl firs
“ paragraph of the testator's Will, then in takine
“the account hereinbefore directed, the Appuellan
18 to be ulliwed all moneys which it shall appen

*he has bond fide expended UpOI Or 1 respect of
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“the said piece of land with interest as afore-

gaid.”

This memorandum, having been signed by Coun-
sel, will be added to the Decree which their Lord-
ships propose humbly to recommend to Her Majesty.



