Jufyment of lhe Lords of the Judivial Committee a7
the Pricy Council, on e Appeal of The Speaker
of the Legislative Assemlidy. of Vivtaria v. Hugh
(rlags, o] rom Lhe Supremne Court r;:f- lhe ( 'u.”r.w.r‘:v if

Fictoria, delivered 81st Janwary. 1571.

Present :
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Sm Wiiriax Erne.

St James W. Convice,

Jupee or e Ien Corrt or ApyinsrTy.
S Joserg Naripn

THEIR Lordships have heard this case yery
fully argued, not from any doubt which at any pe-
viod of the argument they entertained us to the
wdvice which they should humbly tender to IMer
Majesty upon this Appeal, but from the ressect
which they feel for the Court from whioch the
Appeal proceels.

On the 1st of May, 15809, the Respondont Glass
was in the custody of the keeper of Her Majesty's
]__;'110-| ut _\Ivlbuuru--, and a Writ of Halioas ‘-."]."‘-‘
wis obtained in the usual way. for the parpose of
submitring to the Conrt the erounds upion whieh he
was so dotained,  The return to that Wit set ot
a Warrant issned by the Appellant as Speakes of
the Legislative Assembly to the Serjeant at Arms
of the Assembly, and to the Keeper of Her Mu-
jesty’s Guol at Melbourne, That Writ commenced
hy stating that the Legislative Assembly of Vie-
toria hudy, on the 27th of April, resolved thut
(fluss wus guilty of a contempt and breach of
the privileges of the Legislative Assembly, and it
proceeded to direet the Serjoant at Arms to tuke
the Respondent into eustody; to deliver him to the
Keeper of the Gaol, and the Keeper of the Gaol in
the usual way to detain him.  On that return heing
made; and on reading that return aud the Writ.
the Respondent was discharged from custody. Th




2

full Court, a rule nisi to set aside this order having
been obtained, refused to discharge the order; and
it is from those decisions that the Appeal comes.

The Warrant upon the face of it states that the
Legislative Assembly had resolved that the Respon-
dent was guilty-of a contempt, and a breach of privi-
lege of the Assembly. There cannot he any doubt
entertained, and it was nof disputed in argu-
ment, that if a Warrant in this form had been issued
by the Speaker of the House of Commons in this
country, it would have been a sufficient answer to
a Writ of Habeas Corpus, and that such a Warrant
would be perfectly good and sufficient, stating
simply that a contempt had been committed, and
that the prisoner was to be taken under the War-
rant, in consequence of that contempt. The ques-
tion arises, is a Warrant in a similar form in the
Colony sufficient ?

By the Imperial Statute, the 18th and 19th of
the Queen, chapter 55, power was given to Iler
Majesty to assent to a Bill of the Legislature of
Victoria, to establish & constitution in and for the
Colony of Victoria ; and the assent of the Crown
was accordingly given to that Bill. The Bill is
contained in the schedule to the Imperial Act, and
the 356th Clause in the Bill, which now has the
force of an Act of Parliament, runs thus: ¢TIt shall
“ be lawful for the Legisliture of Victoria by any
¢ Act or Acts to define the privileges, immunities
‘ and powers to be held, enjoyed, and exercised by
¢ the Council and Assembly, and by the Members
¢ thereof respectively ; provided that no such privi-
¢ Jeges, immunities, or powers shall exceed those
“mnow held, enjoyed, and exercised by the Com-
“ mons House of Parliament or the Members
¢ thereof.” Their Lordships pause at this seetion for
the purpose of saying that they do not entertain any
doubt that the word * respectively™ is to be read
distributively with reference fo all that goes before,
and is to apply to the Council and the Assembly, and
the Members of the Council and of fhe Assembly.
Acting in the execution of the power thereby given,
the Legislature of Victoria passed the Statute on
the 25th of February, 1857, which, after reciting the
Imperial Act, or the Act scheduled to the Imperial
Act, proceeded by the first section to enact in these
words :—* The Legislative Council and Legislative
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¢ Agsembly of Victoria respectively, and the Com-
mittees and Members thereof respectively, shall
¢ hold, enjoy, and exercise such und the like
¢ privileges, immunities, and powers as, and the
# privileges, immunities, and poswers of the sail
i Council and Assembly respectively, and of the
i Committees and’ Members thereof réspectively,
¢ gre hereby defined to be the same as ut the time
of the passing of the said recited Aet were held,
“ enjoyed, mnd exercised by the Commons Iouse
i of Patliament of Great Britain and Trelund, and
* by the Committees and Members thercof, so for
¢ a5 the same are not inconsistent with the said
& pecited Act, whether such privileges, immuuities,
“ gr powers were so held, possessed, or enjoyed by

-

-

custom, statute, or otherwise.”

Now, in the case of Dell v. Murphy, by the
Orider of Her Majesty in Council, fullowing the
advico of this Committee, it has heen already deter-
niined that the exercise in the Colony of the power
given by the Imperial Statute has been a good
exercise of that power, and has sufficiently curried
over to the Couneil and Legislative Assembly ol the
Colony, the powers which are compendiously de-
seribed in this Section that T have read as “the like
# privileges, immuuities, and powurs aswere held,
“enjoyed, and exercised by the Commons TLouse
“ of Parliament of ‘Great Britain and Iveland, nud
“ by the Committees and Members thereof;” and
that it was not necéssary to specify in detail these
powers, and that it was sufficient to refer to them
as the powers of the House of Commons. That
same decision, if mot expressly, at least infeventially,
has also determined this, that the privileges of the
Tonse of Commons must be taken natice of judi-
cially, and it follows from this that the powers aud
privileges of the House of Commons in the year
1855, must also be taken notice of judiciully; for it
is of the essenee of any judicial notice of those
powers and privileges that the Court taking noties
of them should know at what time they were exer-
cised by the House of Commons,

Beyond all doubt, one of the privileges, any
one of the most important privileges of the Ilunse
of Commons, is the privilege of committing fur
contempt ; and incidental to that privilege, it
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has; as has already been stated, heen well esta-
blished in this country that the House of Commons
have the right to be the judges themselves of what
is contempt, and to commit for that eontempt by a
Warrant, stating that the commitment is for con-
tempt of the Mouse generally, without specifying
what the character of the contempt is. It would,
therefore, almost of necessity follow, that tho Legis-
lature of the Colony having been permitted to CArTY
over to the Colony the privileges and powers of the
House of Commons, and laving in forms ecarried
over all the privileges and powers exercisod hy the
House of Commons at the date of the statute which
has been read; there was carried over fo the Legis-
lative Assembly of the Colony the privilege or
power of the House of Commons connected with
contempt,—the privilege or power, numely, of som-
mitting for contempt, of judging itself of what is
contempt, ‘and of committing for contempt by a
Warrant stating gencrally that a contempt had
taken ‘place. It has, however, been argued hefore
us that the privilege is the privilege of committing
for contempt merely; that the judging of econtempt
without appeal, and the power of committing by a
general warrant are mere incidents or accidents
applicable to this country, and not trinsfomed to
the Colony, Their Lordships are entively unable
to accede to this argument. They consider that
there is an essential difference Between a privilege
of committing for eontempt such as would be en-
joyed by an inferior Court,—namely, privilege of
first determining for itself” what is eontempt, then
of stating the eharncter of the contempt upon a
warrant, and then of laving' that warrant subjected
to review by some superior tribunal, and muoning
the chanee of whether thit superior tribungl will
agree or disagree with the determination of the
ferior Court,—and the priviloge of a body which
determines for itself, without review, what is con-
tempt, and acting upon the determination, commits
for that contempt, without specifying upon the
warrant the charpeter or the nature of the con-
tempt. The privileges, their Lordships think, as
thus stated, are cssentially different. The Jatter of
the two privileges is a higher and more inportant
one than the former. The ingredients of judging
the contempt, and committing by a general warrant,
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arc porhisps the most important imgrediouts i the
priviloge which the House of Commons 1 this
country possesses; amd it would ho strange tudecd
if under & power to trausfer the whale of the prive-
loges and powers of the House of Commons, thu
which would only be a part, and a comparstively
insignificant part, of this privilege and power wer
transforred.

Their Lordships are of opinion that the full pei-
vilege and power hus heen tramsterred 1o the Colony
entire. and that the Warrant in this case hus fol-
loweid the possession of that privilege and power,
and is o sufficient sugwer to the Writ of Haboas
{'arpus.

Their Lordships, therefore, upon: these gromds
will humhly wdvise ITer Majesty that the Orders ol
the Court m the Colony should be reversed.

In the present case their Lordships understaod
that speciul leave was given to the Speaker af th
Assembly to appeal, upon the ground that the ques-
tion raised was one of public aud general impor-
pance. and wis not merely o question between £
Assembly anid the particular Respondent in th
present case.  Under those  cireumstances, the
Lordships tuke it for granted that no application
will be made by the Appellant for costs, and they
thirk that no order for the costs of the Appeal
ought to be made,







