Judgment of the Lords of the Judieial Commitice of
the Privy Council on lhe Appeal of Klugowles
Sing and olhers v. Iossein Dux Khan, frop the
Higk Court of Judicalure for le Nopth-1esters
Provincesof Besyal ; delivered 20tk January, 1571.

Present ;—

Lorn CAlRss.
Sm Jases W, Convine
St Josera NARIER.

Sin Lawnixncs Pt

THIS Appeal having been heard ex parfe, thei:
Lovdships were desivous, helore they determined
it carefully to read and eonsider the evidence in
support of the case of the absent Respondents, th
Plaintiffs in the suit.

The suit was in the natore of o redemption suit,
and was hrought to recover from: the Appellanis
gertain property. on the allegation that their tith
was originully that of mortgagess by way of eanili
tional sule o that the morteage delbt had Dbeen satie
find ; and that, gecordinely, the Plaintitis were en.
titled to recover possession of the Tand with meso.
profits from the date of sueh satisfaction.

The case of the Appellants was that they, or
those whom they reépresent, had been i possession
of the Jands for upwards of twenty years unlior
two deeds of absolute =ale. executed in considers-
tion of Rupees, 9300 on the 12th of Miroh, T84,
and eonfirmed by two decrees of the Civil Court
passed on the confession  of their vendors. the
Plaintiffs in the present suit.

The Plaintiffs, not denying that this was the
ostensible title of the Appellauts, insist that the
trie tyansaction was o morigage by conditionsl
sale for seeuring the sum of Rupees 4000 swith 1a-
terest. and that this was effected by the Ekranamal
of even date with the deeds of sale, which is uf
page 10 of the record.

Tt was therelore esential to the Plaintiffs’ cas
to establish the validity of this Ekranamal.
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The Zillah Judge who tried the cause in the
first instance decided that it was not a genuine
instrument, and dismissed the suit. But the High
Court of Agra, on Appeal, reversed his decision,
and decided in favour of the Plaintiffs, upon the
ground which their Lovdships will next consider.

This Judgment of the High Court does not pro-
fess to proceed upon a review of the general and
conflicting evidence given in the caunse. Tt is
founded solely upon the omission of the Judge
below to give due weight to the fact that the
Ilkranamah had been declared to be valid and
gentine by the Deputy Collector of Futtehpore in
proceedings which will be afterwards considered,
and it treats that finding as res judicate between
the parties.

Those proceedings are referred to on the face of
the Plaint, and their TLowdships will thevefore
assume that the point, though not muade the sub-
ject of a formal issue, was sufficiently raised on the
pleadings,

Their Lordships, however, are of opinion that
the Judgment of the High Court reversing that of
the Zillah Judge cannot be supported on this
ground.

In the course of the argument, one of their
Lordships quoted from the opinion dilivered by
the Judges in the Duchess of Kingston's case the
following passage :—* From the cases relative 1o
“ Judgments being given in eévidence in eivil suits,
* these two deductions seom to follow as generally
© trae: first, that the Judgmeént of a Court of con-

cuvrent jurisdiction diréctly upon the point is, as a
* plea,a bar, oras evidence, conclusive botween the

sime parties upon the swme matter directly in
question. in another Court; secondly, that the
Judgment of a Court of exelusive jurisdiction,

1

-

divectly upon the point, is in ke manner concln-
sive upon the same matter, between the sione par-
ties, coming incidentully in question in another
Court for a different purpose.  But veither the
Judgment of a coneurrent or exclusive juvisdiction
is evidence ol any matter which comes collaterally
i qnestion, thongh within their jurisdiction, noy
of any matter incidentally cognizable, nor of any
* matter to be inforred by argument from the Judg-
ment."—1 Smith's * Leading Cases, p, 424,

-

*

.

-

b
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There is nothing technical or pectliar to the
law of England in the role as <o stated,  Tr owips
recoguized by the civil law, aud it is perfectly cou-
sistenit with the second section of the Code of
Procedure under which this case was tried, which
SE Y8 —

The civil Courts shall not take cognizance of
iny suit brought on a canse of netion w hich shall
have been heard and determined by a Court of
competent jurisdiction in a former suit betwyecen
the same purties or between parties under whon
they elaim.

Now, what were the proceedings which in this
case were assumed to afford evidenee in favour of
the validity of the Ekranamah wlicl; the Appol-
lants were not at liberty to dispute? They are at
pges G and 7 of the record. Tt appears  from
them that the Appellants in Mareh, 1863, bronght
4 summary sult for arrears of remt before the
Deputy Collector amiinst one of the Plaintiffs in
the present suit, They alleged that he was i
oecupier of a small portion of land ot exceeding
37 beegabs, being part of the Jand in uestion.
under a Pottaly an Kuboolyat,  The Defindant
in that summary suit denied the cuse of the Plain-
tiffs (the present Appellants), alleged that e
transaction of 1543 wus o eonditional sale, pro-
duced the Ekrahnamah, and contended that ander
# particular stipnlation in it he und the other yen-
dor or mortgagor were entitled to hold 75 beesalis
rent free. The Appellants then. as tow, dendd
the validity of this Ekranamu. Exidence was
taken on both sides; aud the Colleetor holding
that the Appellants had failed to prove their ease,
and that the Defendant in the stmary suit - had
proved the Ekranamuh, dismissod the elwim. Oy
Appeal to the Zillah Judge this dismissal wits cone
firmed, but on the sround that tle Appellants had
failed to prove that the Defondant was a cultivator
paying rent, and that their claim was burred by
limitation. And the Judge remarked that the
Deputy Collector had made a lengthy inquiry with
reference to the papers filed by both parties which
had no connection with the present olaim,

On special appeal to the Sudder Court the dis
missal of the claim was aguin confirmed, the Cony
observing that the question whether the Plaintifis
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(the Appellants) were out-and-out purchasers or
only conditonal purchasers under the deeds of the
12th March, 1843, did not arise in the case.

From this statement it appears that the ultimate
decision of this claim for rent did not turn upon
the validity of the Ekrahnamah. But if the Judg-
ment of the Collector had been final in the matter
hefore him, his incidental finding that the Ekrah-
namah was a valid instrument would not be con-
clusive between the parties in the present litigation.
For the question before him was not the issue now
raised between the parties; and his decision was
not that of a Court competent to adjudicate on a
question of title, Ile had only a special jurisdic-
tion to try summary suits for the recovery of rent.

The eadem causa petendi, and the Judgment of a
Court of competent or concurrent jurisdiction, are
both wanting here. Their Lordships, therefore,
being of opinion that the Decree under appeal
cannot be supported on the only ground which the
Judges of the High Court have assigned for it, will
promise to consider whether the evidence in the
canse, taken as a whole, affords any sufficient
reason for disturbing the Deerce of the Zillah
Judge.

It is not denied that on the 12th of March,
1843, the deeds of absolute gale were exceeutad :
that on the 14th of March thiey were produced in
the Civil Court, where decrees were passed upon
them; and that on the Ist of May, 1843, the
proceeding for the mutation of names, which is
set forth at page 27, took place. The last was
not without opposition. One Furzund IHossein
Khan put in objections founded on the right of
pre-emption under the Mubumadan law, and on a
claim to a small portion of the property sold.
The former objection was overruled : but it could
only have been made to an absolute sale; and (he
fact that it was made is an additionul proof that
the transaction was then treated as; and understood
to be, an absolute sale.  In the Plaint, indeed, it
is alleged that the transaction was represented to
be an absolute sale, and not, what it really was, i
mortgage, in order to avoid any claim founded on
the right of pre-emption. But this statement
appears to their Lordships to be founded on a
misconception of the law of pre-emption, and
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therefore to afford an argument aguinst the truth
of the Plaintiffs’ case. Three years later, in Sep-
tember, 1546, part of the property was seized by
a judgment creditor of the vendors. The Appel-
lants came in as objectors, clanning as absolute
owners ; and their objection prevailed, thongh the
Ekralinamaly, according to the Plaintiffs' case, had
then been registered, and, if a valid decument,
would hiave left in them an interest capable of
being tuken in execution.

The Plaintiffs have given no explanation what
ever why they consented to the Decrees, Although,
in 1846, there was this execution ngainst them,
there is no suggestion that in 1843 they had any
interest for making that which was in fact a mort-
gage appear to be an #bsolute sale. 'The proba
bilities of the case, therefore, resilting from the
history of the res peste are all against the validity
of the Ekrahnamah.

But what 1s the direct evidence of the execution
of that instrumeut ! The evidence of the two first
witnesses, Jlioo Khan and Khadir Bux, who are
nut subscribing witnesses, appears to their Lord-
ships 1o be worthless, ‘The evidence of the atzest-
ing witnesses who are called is not consistent
Sheadun Putwarry, who from his position mizht
huve been n more trust worthy witness, is uot called.
In addition to the diserepancies aud other circum-
stanees tending to cast suspicion on the w:'rimun_\
for the Plaintiffs which have been stated by the
Zilluh Judge, their Lordships have to observe that
the document impeached purports to have been
executed on the same day as the undisputed deeds
of sale; that by several witnesses it is swom to
have beent executed at the house of Mahomed
Sidie. the writer of the Dills of Sales yet all these
wititesses say that they saw oo instrument bur the
Ekralinamah executed. It is ditficult to see whiy,
if the Ekralinamali was really exceuted on the 12th
of March, 1543, and in the house of the Appel-
lants' agent, it was not executed with the deeds of
sale, and attested by the same witnesses. Aguin,
as the Julge has observed, the witnesses for the
Plaintiffs fail to prove the payment of the Rs. 4000
which they allege to have heen the gonsidera-
tion for the mortgase: whilst the witnesses for
the Appellants have proved, to the satisfuction of




6

the Judge, the payment of the 9500 rupees whiclt
they allege to have been the cousideration for the
sale. It lay on the Plaintiffs to prove the validity
of the instrument on which they rely, The oral
evidence was conflicting, and the Zillah Judge
came to a clear conclusion that the witnesses for
the Plaintiffs were not to be believed, and that the
witnesses for the Appellants were trustworthy.
Their Lordships would, for obvious reasons, be
slow, in any case, to overrule the opinion ex-
pressed by the Judges in whose presence the tes-
timony was given touching the credibility of native
witnesses. In the present case, their own con-
clusion, formed upon a pernsal of all the evidenece in
the cause, is substantially in accordance with that
of the Zillah Judge. They are of opinion that he
was right in holding that the Plaintiffs had failed
to establish the validity of the Ekralinamah, which
was the foundation of their case, and in dismissing
their suit. Their Lordships will accordingly advise
Her Majesty to allow this Appeal, to reverse the
Decree of the High Court, and to direct that in
lieu tliercof a Decree be made dismissing the
Appeal against the Deerce of the Zillah Judge
with costs. If the Appellants have paid any costs
under the order reversed, these costs must be
refunded, aud they must also have their costs of
this Appeal.




