Judgment of the Lovds of the Judicial Copinllee of

. the Privy Couneil on the Appeal o Futteh hund
Salwo v, Leelumber Sing Dass and others, from the
High Court of Judicature af Port William, Ben-
gal; delivered Menday, July Srd, 1871,

Present :

S James W. Conviee.
Loun Jusrice JAMES,
Lowrp Justice Mrerorsm.

Sk Lawnesce PrrL.

TN this case the Appellant brought his suit, which
was in the nature of a Bill for specifie performanee,
claiming to have the eontract entered info by the
instrument in question carried ont, and, on the
fouting of that, a deed of absolute sale executed ;
and he added that the suit wus ulso for issuing “an
order for its registration.” Their Lordships un-
durstand those words to import a prayer that the
deed of absolufe sale when executed might be or-
dered to be registered ; and not to point to the ne-
gistration of the instrument upon whieh the suit
was brought. This prayer was probably insested
with @ view to meet the difficultios which it wus
apprehended might be cccasioned by the prior re-
gistration of the Defendant’s document of a date
subsequent to that of the instrument on which the
Appellant sued.  The Court of First Instance forud
that this instrument was not one which the Regis-
tration Act now in force required to be registersd,
admitted it accordingly in evidence, and upon the
merits made a decree in favour of the Plaintith
The case then went by appeal to the Iigh Court,
and the objection was there taken that the instro-
ment being one which the Act requires to be regis-
tered and which had not been vegisterml, it was
not receivable in evidence, and that therofore theee
was no foumdation for the Pluntifl’s suit.  The
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“decision: of the Court below was accordingly re-
varsed, andthe suit dismissed with costs. The
Appeal befare us is against that deeision.

" It-appears to their Lordships that ulthough this
‘ease is tmdoubtedly an extremely hard one, they
-are howid tovaffirm the deeree of the High Court.
‘The [Registration Act recently passed in India is
extremely stringent.  Their Lordships have, in the
first -place, mo-donbt whatever that the instrument
inquestion igone which, by the second section of
ithe! (A bd; iserequired to be registered ; that it is an
sinstryment-atknbwledging the payment of the con-
siderntion moneyifor, what was to be ultimately an
wbsolute salé of the property in question, for what in
iequity did qresently operate as o sale of the pro-
iperbyso Phethirty-ninth section of the Act says
that; nordocument ‘that has not been registered un-
ldur the Aoty supposing it is one which ought to be
rigisteradymiss réceivable in evidence, The proce-
sdube whith:tlie Aet proseribes is of this kind: The
purty; secking to-zegister a deed is, under the thirty-
sixth seetion, to go first before the Registrar or,
“as in tliis ase, ‘w Sub-Registrar.  If the Sub-Regis-
Jtrar, vefuses fo végister the deed, there is then an
apptal from his refusal, upon whatever reasons it is
founded, o the Registrar, the next higher officer,
cand i that-perssn confirms the order refusing the
registrationjsthe eighty-fourth section gives to the
party nggrieved the power of going by petition to
‘the Zillah'Judge! Tn the present case the Sub-
Registrar andafterwards the Registrar refused to
vegistby the instrument; heeause the parties, the
Respondeints, by 'whom it purported to have heen
exvouted, denied that they had executed it. 1t has
haen argted that the Act affords no means for try-
ing budh i ksie as was thus raised ) and conse-
rquentlyrthat unless the unregistéred instrament be
admitted in-evidence in a regular suit wherein the
fiot of its cxeeution can be tried, the right of the
party eleiming under it would be defeated by the
fulse and dishonest denial of his own signature by
the  opposite: party.  Their Lordships, howoever,
looking! to. the words of the eighty-fourth section,
fund the form of the petition given in the sehedule,
and in particular to the fourth paragraph of that
forny, whi¢h -contains the words “the said €. 1.
 appearcds personally  before the  Registrar and
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“ fulsely denied the exceution of such' instrument,”
think that the Zillah Judge would lave jurisdie-
fion to determine such o question: - Power 48 ex-
pressly given to him to summon the parties and
their Lordships  imagine that there must slso be
power to summon witnesses, if witbessos should he
necessary.  How the Zillah Judges mmy denl with
this statutory jurisdietion, their Lordships are un-
ahle to say. It seems, however, reasonable to sup-
pose that if they saw that a primd fucie ease of exe-
cution of the deed was made out, they would diroct
the document to be registered, and refer the parties
to try the question of forgery or non=forgery ina
regular suit,  Sueh a decision woudd ot tinally
hind the rights of the party denyiuge the execution
of the document; and, on the othér huod; it
would not prechude the opposito party from prov-
ing in a less summary proceeding thut the denin
was false. Their Lordships must agsume; in - the
absenee of any proof to the contrary, that the Judges
exercise this jurisdietion in o reasonable and pooper
wanmer. i,

Well, then, how do the fets stand apon this case?
The Appellant went before the Sub-Registrar, il
he appealed to the Registrar, He then, nnfortn-
nately for himself, through bad adviee or some
other canse, omitted to proceed as the Aet directs
under the eighty-fourth section, in which ease he
might have obtained the registration of the deed in
the way I have suggested, and bronght thiz suit
relying on a non-registered deed. Ie failed to pus-
sue the remedies given him by the Aet, or at least to
exhaust those remedies. Tt scems impuossible to their
Lordships, under these eircumstances; to swy that,
acting nnder the provisions of a very useful thuugh
stringent statute, the Judges of the High Court
have miscarried in ruling that the document, not
haviug been registered, was inadmissible in wvi-
dence, and that the Plintili’s suit had wholly
failed. Their Lordships foel that this may be o
very hard esse; they would willingly have relioved
the purty if they could, but to make any spocial
order, such as that suggestod by Mr. Bell, seoms
to their Lordships to be beyond the hmetious ol
proviee of an Appellate Court. It may be tha
the Appollant may be able partially to obiam rolic,
sinee purt of the considerstion money seepuss to b
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still in his hands. Their ILordships, however,
dealing with this Appeal, have but one course
before them, which is humbly to recommend Her
Majesty to dismiss the Appeal with costs.




