Judgment of the Lords of the Judicial Commitlos of
the  Privy Council on the Appeal of Moon-
shee Aumeer Al v. Diderjeet Koer and others, from
the High Court of Judicature at Fort William in
Bengal ; delivered July 15¢h, 157 1.

Present :
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THEIR Lordships are of opinion that the pre-
liminary objection taken to the hearing of this
Appeal ought to prevail. The certificate of th
High Court of Fort William in Bengal is to the
effect that in consideration of the Court decidinz
the Appeal before them upon one point only, that
i the validity of the mooktearnamah, the Counsol
for the Appellant, in the presence and with the
consent of the son and agent of the Appellant,
stated to the Court that he would not appeal fron
the decision ns to the validity of the mookicur-
namah. Their Lordships upon eonsideration fmd
that there was really yery good and suffisient con-
sideration for such an agresment on the part of
Counsel. us part of the conduct of the ease, heesns
the result was this, and a very important result 1
the parties, that by oltaining the decision upon th
validity of the mooktearnamah alone the case he-
came a case not decided against Bisshen Singh, (h
party in whose right the Appellant was suing, 1
the case had been heard by the High Court, and




2

upon appeal the merits had been gone into, and
the whole matter determined upon as in a suit by
Bisshen Singh and others, Bisshen Singh and the
persons claiming under him would not haye been
precluded from appealing to this Court, but might
on the other hand have had two successive deci-
sions against them upon questions of fact going to
the merits of the case. But confining it to the de-
cision upon the mooktearnamah, it was really sub-
stituting & nonsuit for an adverse verdict, leaving
it open to Bisshen Singh and the Appellant him-
self, if he can get a new and genuine document in
his favour, to bring a fresh suit. That being so,
it was clearly a valid agreement on the part of
Counsel not to appeal, and there is no doubt that
it was done with the actual consent of the son and
representative of the Appellant. The Appeal is
brought in violation of good faith, and their Lord-
ships feel that they ought not to entertain an Ap-
peal so brought where the real merits of the case
have been withdrawn from the Court below.

But their Lordships have had some difficulty in
determining what should be done with regard to
costs. Now their Lordships feel that where a
certificate of this kind comes over with the Record,
and must, therefore, be known to both parties, it
was the duty of each party to have made an appli-
cation to the Registrar, who would at once have
brought the matter to the attention of their Lord-
ships, and taken their Lordships’ directions as to
what ought to be done with a Record so situated
before any expense had been incurred in preparing
cases, or in delivering briefs for the hearing. It
was wrong of both parties to proceed with an ex-
pensive litigation in the face of this certificate
without its being brought, either through the Regis-
trar or by an application at their Lordships’ bar,
to their attention. Disposing of it upon this pre-
liminary but still very serious objection, their
Lordships feel that they ought not to give all the
costs as if the case had been fully heard upon the
Appeal, but still they think the Appellant ought
not to escape a very comsiderable portion of the
costs which have been incurred. They think, there-
fore, that this is a case in which they may use
the power with which they are invested, to give a
sum of money momine ezpensarum, and, therefore,
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they will humbly recommend Her Majesty to dis-
miss the Appeal, allowing to each of the threo
Respondents the sum of filty guineas for the custs
of the dismissal of the Appeal.







