Judgment of the Lords of the Judicial Commitlee of
the Lrivy Council on the dppeal of The Bank of
Fan Diewen’s Land v, The Bank of Fictoria, from
the Supreme Court of the Colony of Ficloria; de-
livered 27t January, 1571,

Present ;

Lonnp Camxs.

S Javies W, Convine,

Jupce oF THE ApMigArty Court.
Sin Jostrnr NAVIER.

IN this ease, although some eriticism might bo
bestowed upon the form which the proceedings have
taken, their Lordships entertain no doubt as to
what ought to be their opinion npon the substanes
of the question which has been raised.  That ques-
tion 18, whether the Court of Vietoria was right in
refusing a vule that had been obtained by the
Plaintifis in the action to inerease the damages
assessed upon certain counts, from one shilling,
nominal damagzes, to L3000 ?

The action was brought by the Bank of Van
Diemen’s Land, who were the holders of a Bill of
Exchange for £5000, drawn by one Gunn upou the
firm of Goldsbrough and Company, and the Bauk
of Van Diemen’s Land brought the action against
the Bank of Viotoria, to whom they had sent the
Bill as their agents for presentation for aceeptance
and for payment at the proper time, and the first
Bunk, the prineipal, complained of the second
Bank, the agent, that they had negligently per-
formed their duty with regurd to obtaining the
acceptanee of the Bill. The munner in which they
alleged the duty and the breach of it in their
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declaration was this, Passing over the first count,
and taking the second, it averred, ¢ that the Defen-
“ dants being the agents of the Plaintiffs as in the
“ first count mentioned, and having received from
“ the Plaintiffs the Bill therein mentioned indorsed
¢ ag aforesaid for the benefit of the Plaintiffs, pre-
“gented the said Bill to the said Richard Golds-
“brough and Company for acceptance, for the
“benefit of the Plaintiffs, who then accepted the
“game, yet the Defendants allowed the said Bill so
“ accepted to remain an unreasonable time in the
“hands of the said Richard Goldsbrough and Com-
¢ pany, who, after they had accepted the said Bill,
¢ cancelled and revoked the said acceptance in the
% unreasonable time aforesaid.” And again, in the
fourth count it is alleged that ‘“the Defendants
« allowed the said Bill so signed to remain an un-
“ reasonable time in the hands of the said Richard
¢ Goldsbrough and Clompany, who, after they had
“ go signed their acceptance of the said Bill as afore-
“ gpid, and before they delivered the said Bill to
¢ the Defendants, cancelled and revoked their said
“ gignature in the unreasonable time aforesnid.”
Now, the first question which their Lovdships
have to consider is, what is the meaning of the term
¢ unreasonable time,” as between persons eircum-
stanced as the Plaintiffs and the Defendants were ?
The Defendants were the agents of the Plaintiffs.
The law does not lay down as an absolute rule any
time which is reasonable or unreasonable as between
persons standing in this relation for the execution
by the agent of the duty which is imposed upon
him. But inasmuch as the ohject of the trans-
mission of a bill of this kind from principal to
agent is to obtain the acceptance and the payment
of the bill, or, if it is not accepted, to guard
the rights of the principal against the drawer in
case recourse is to be had to the drawer, their
Tordships are of opinion that the duty of the agent
must be measured by those considerations, and that
the duty of the agent is to obtain acceptance of the
bill, if possible, but not to press unduly for aceept-
ance in such a way as to lead to a refusul, provided
that the steps for obtaining acceptance or refusal are
takon within that limit of time whiclt will preserve
the right of his principal against the drawer.
Now, bearing in mind that this is therefore the gist
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of the action to try whether this duty was or wus not
performed by the Defendants, we turn to what are
the facts of the ecase,

It appears that the bill was received by the De-
fendunts, the Bank of Victoria, on Friday, February
the Sth, 1867, at one o'cloek in the afternoon.
They presented it on the same day at two o'clock
in the afternoon for acceptance, and left it m the
nsual way with the drawees for consideration. On
Saturday, ut about half-past cleven o'clock, the
clerk of the Defendants called upen the drawees,
and asked far the bill. ITe was told by the clerk
of the drawees that the bill had been mislaid, and
he was vequested to call again on Monday, which
he agreed to do.  The hours of business on Satur-
day terminated hall an hour afterwards; namely, at
twelve o'elock,  On Monday, the 11th of February,
at half-past eloven, he again called. e was told
that the bill was ready to be given out, but that
from the absence of the person who had charge of
it, or of the key of the safe where it was, e eould
not get it at that time, and he was requested to call
on Tuesday. On Tuesday Me ealled, and obtained
the bill in a condition to which T will' afterwards
redior,

It is not disputed that as between the Mon-
day, when the seeond cull was made, and the Tues-
day there was delay; and if during that interyal
any damage had aecrued to the Plaintiffs there
might have been a right of action, and a right to
obtain indemnity for the damage that had so ac-
crned.  Upon that there was no dispute, Neither
was there any dispute upon this, that the bill was
presented for aceeptance to the drawees in due andl
proper time,—in fact; within one hour after it was
received. The whole uestion, therefore, arses
upon the events of the Saturday, the Yth of Febru-
ary. Was or was it not a justifisble act in the
elerk of the Defendants when he called upon the
Saturday at about half-past cleven, and when lie
was told that the bill had bLeen mislaid, and was
requested to call agnin on Monday, to assent to
that vequest, and, without demanding a distinet
and positive gnswer at that time or re-elivery of
the hill, to agree to call again on the Monday ?

Now, without looking to what lmppened to the
bill in this particular case during the interval that
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it remained in the hands of Goldsbrongh and Com-
pany, to which T will afterwards refer, and without
looking to the particular finding of the jury, to
which also I will afterwards refer, their Lordships
would be prepared to hold that, if buing part of the
ordinary custom of merchants to leave a bill for
acceptance twenty-four hours with the person npon
whom it is drawn, and it not being proved that in
this case there was any different nsage in Melbourne,
but on the confrary, there being strimg evidence
that the same usage prevailed there which preyails
in other pluces, and the business hours elosing at
Melbourne at twelve o’clock upon the Saturday,
before the twenty-four hours had expired,—if the
case were (isembarrassed of any diffieulty, as re-
gards the finding of the jury, there had heén here no
hreach of duty, and that it would have been a harsh
and unnecessary proceeding to have insisted upon a
distinet answer on the part of the drawees or a re-
delivery of the bill at half-past eleven on the Satur-
day ; and that whether the clerk ealled on the
Saturday at half-past cleven, and was then told
that the bill was mislaid, and was asked fo call
again on the Monday, and did s, or whethor he
had not called on the Saturday at all, but made his
first call, asking for the bill, on the Monday morn-
ing, there would not in either case have been any
failure of duty on the part of the agents who lad
the duty cast upon them of ebtainiug the nceoptance
of the bill,

In this particular ease a somewhat singular eir-
cumstanee had happened to the bill during the
time that it lay with Goldsbrough and Company.
It appears that Goldsbrough ond Company, on the
Friday—the same day on which the bill had been
left—wrote their name aoross the fage of the bill in
the form of an acceptance. Of this, however, the
clerk of the Respondents, when he called for the hill
on Safurday, knew nothing. It appears that on the
Suturday it was an aceurate stafement to make that
the bill had been mislaid, It had been mislaid, and
the clerk conld not put lus hands upon it. It appears
that before the Monday arrived ecirenmstances had
arisen, which it is unnocessury to detail, which
led Goldshrough and Company to doubt whether
the remittances, which were to have been made
against this Lill, wonld actually come forward, and
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on the Monday morning before the elerk called for
the bill, Goldshrough and Company cancelled their
acceptance written across the bill, and when upon
the Tuesday it was delivered ont, it was deliverod
ont Wl]_ll thin RECL"[IIHDCD C:mvn“m]. Thire appwears
to be no reason to doubt, and in point of faet @t 1s
eme of the matters which the jury have found, that
if the bill could have heen obtained by the Bank of
Victoria on the Saturday, it would have been
obtuined aceopted, that is to say, it the clerk conld
have got it when he called on the Saturday, it
would have been given to him in the form ju wlich
it then stood with the name Goldsbrough and Com-
pany written across as acceptors; and of eourse if
it had been so given, it would have been puaid at
maturity. Their Lordships, however, are of spinion
that this, which was an aceident of this particular
ease, cannot alter the general law upon the subject
of the duty of the agent. If the agent was not
failing in the performance of his duty when he
agreed to adjourn his visit for the purpose of
taking up the bill from the Suturday to the Mon-
day, the accident in this particular case, that the
bill liad had an scceptance written across it on the
Saturday, and if then delivered up at all, would
have hoen delivored up in that form, cantot alter
the duty of the agent or make that in this case a
failure in duty, which if the bill had not had this
acceptance written across it, would not have been 2
failure of duty on the part of the agent.

It is necessary now to look at the course which
the detion has taken with reference to the findines
of the Jury. The allegations in the decluration
heing of the eharaeter which T have mentioned. and
the pleas having taken issucs, as to the second and
last counts by traversing the scceptance of the Wil
as to the fourth count by traversing the signature of
the aceoptunce as in that count alleged, and gene-
rully there being a plea; of course, of not guilty, the
ease was tried before Mr, Justiee Barry and a Jury,
and these questions were put by the learned Judge
to the -ILL['_V. The first |lllt':i!iun wius: A Yol
toaatisfiod that o mercantile usage has been estu-
# hlished in evidenes as existing i Melbournoe
4 swhich required the Bunk of Victoria to present
“ the bill of exchunge for acceptunce on the same
“luy it was received, Febroary 8th, 1867 #"—anid
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to that the Jury answer “Yes” Upon that mo
question arises. The bill was presented for aceept-
ance upon that day, and that answer we may pass
over as immaterial. I pass over the second and
take the third question:—‘Do you think that if
¢ the bill had been so demanded on Saturday, it
“ could have been obtained (by the Dank of Vie-
¢ toria) accepted or unaccepted; and if' so, which ?”
To which the Jury amswer ‘‘Yes, it might have
“ been obtained accepted.” Upon that also there
appears to be no doubt, and the evidence justifies
that conclusion of the Jury. The fourth question
is—*Do you think the bill conld have been ob-
“tained by the Bank of Vigtoria on Monday,
“ February 11th, uncancelled ¥* To which the
Jury answer “No.” On that also there is no
doubt. Then the fifth question is—* 1o you think
¢ that Saturday counts ns a business day 7’ And
the Jury answer ¢ Yes.” That also does not ap-
pear to be in dispute in any matter in which the
question is whether Saturduy is a dies non or not.
Their Lordships now come to the second question,
which was this:—* Do you think that the Bank of
¢ Victoria was guilty of negligence or of abreach of
¢ duty in not demanding that the bill should be de-
¢ livered up on Saturday, February the 9th, accepted
¢ or unaceepted ?”’ Their Lordships cannot but regret
the form of that question, which appears to submit
to the jury what is rather a matter of law, in place
of directing their attention to the questions of fact,
upon which properly a jury should express their
opinion. No doubt the form of the question put to
the Jury ought fo lave been, Do you think that
“ the Bank of Vietorin left the bill an unreasonable
“length of time with the drawees?’ However,
the question being in the form that has been read,
the Jury answer:—¢Strictly speaking, there was
“ a neglect ; but, considering the respectability of
“the firm and Saturday being a short day, the
“ Bank was excusable in leaving the bill” The
answer of the Jury is in a somewhat singular form,
and perhaps if they had been pressed by the learned
Judge so to do, they might have put their answer
in o form which would have been more apposite to
the question which they were asked to answer.
They have given, however, an answer which, in their
Lordships’ opinion, substantially comes to this,
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They say, paraphrasing their reply, that in strict-
ness there was what they term a meglect, but that it
was in their opinion an excusable neglect, for two
reasons which they assign. If the meaning of the
term ‘“excusable neglect” is considered, it must
mean this,—that an exeuse, valid in law, existed
for that which, primd facie, and if tho exense did
not exist, would in law be a negleot. We must,
however, lock at the grounds which are given by
the Jury for saying that there was an excuse for
neglect, for, if those reasons are not relevant to the
ase or are plainly insufficient, their Lordships are
not prepared to say that the Court in bame ware
bound to aceept them. The first reason is the
respectability of the firm. That, as has been pointed
out hy the learned Judges below, is certainly not a
cufficient reason, because the respoctability of ‘the
frm would not he a justification for leaving the
bill for a period longer than atherwize would be
reasonable ; the danger in such cases being not 50
much from want of respectability in the drawees,
as from gome eeident happening to the drawer of the
Bill. The second ground, however, is, that Satuar-
day was a short day, by which obyiously the jury
meant that Saturday was a day in which husiness
hours terminated at twelve o'clock.

Now, their Lordships, Iooking to this answer,
and comparing it with the evidenco in the case,
have no doubt that what the Jury meant to expiess
when they used these words, was this,—that it
being the ordinary course to leave a bill for aceept-
ance for twenty-four hours, nnd those twenty-four
hours running out upon Saturday not befure two
o'clock, which womld be two hours ofter business
had ceased, it was a natural and justifiable act to
postpone the demand for an answer until the re-
opening of the counting-house on Monday morn-
ing, and that the clerk was justified in assenting fo
the request that withont waiting any longer on
Saturday, he would retwm on Monday, and then
apply for the bill. Their Lordships understand thet
to be the meaning of the jury, and that being the
meaning of the jury, they assent 10 the view ol
the Jury that a fair and proper exeuse was ghown
to them for what otherwise would have been &
neglect on the part of the Bank, who were the
avents to the Plaintilfs,
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That being the view of their Lordships, it
is obvious that a very grave question, to say the
least of it, might have been raised, whether the
Defendants in the aetion were not entitled on
their part to have obtained a rule; and to haye
had that rule made absolute, for entaring the verdict
for the Defendants upon those issues upon which it
was enfered for the Plaintiffs. That might have
been a very grave question, and their Lordships are
disposed to think that such a rule might have
been suceessful. It may, however, be that the
neglect between the Monduy and the Tuesday
would in point of form entitle the Pluintiffs to
retain the verdiet upon those issues with the shil-
ling nominal dumages, but whether that, be so or
not the Defendants in the action were satisfied not
to male an application upon this score ta the Court,
and they are not in a position to say that any fore
favourable result should accrue fo them with regard
to the mode of entering the verdict; but, on the
other hand, their Lordships consider that they are
entitled to say that the vordiet should not be in-
ereased, and they mre of opinion that the decision
of the Court below upon that head was right.

Their Lordships will thevefore himbly recom-
mend to Her Majesty that the prosent Appeal
should be dismissed, and dismissod with costs,




