Judgment of the Lords of the Judicial Com-
mitlee of the Privy Council on the dppeals
of Forester and others v. The Secretary of
State for India in Council, and the Secre-
tary of State for India in Council v. Forester
and others, from the Chicf Courl of the
Punjab ; delivered 18th April 1877.

Present :
Sir Javes W. CoLvILE.
Sir BArRNES PEACOCK.
Sir MonTAGUE E. SyITH.
Siz RoBerT P. COLLIER.

THESE appeals arise out of proceedings taken
in the Chief Court of the Punjab to give effect
to an Order of Her Majesty in Council made on
the 5th day of February 1873. That order was
designed to determine finally a litigation which
had subsisted for a great many years, first
between the committee of the late Mr. Dyce
Sombre, and, after the death of that gentleman,
between his representatives, and the Government
of India touching the liability of the Govern-
ment for a seizure of certain arms and military
stores effected upon the death of the Begum
Sumroo. It was a peculiar order, because
after reversing the decisions of the Indian
Courts, deciaring the seizure to have been
wrongful, and ascertaining the value of the arms
and munitions of war, and the amount of the
damages to be paid by the Defendants to the
Plaintiffs, it proceeded, with the consent of the
counsel on both sides, to direct payment of that
sum to be made in this country, leaving nothing
to be carried out in India except the final
direction as to costs, which was, “that the
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¢ costs of the Appellants in the Chief Court of
“ the Punjab, and in the Court of the Com-
“ missioner at Hissar, and in the Court of the
¢ Deputy Commissioner of Delhi, be taxed
¢ and ascertained by the proper officers of those
“ Courts respectively, and that the amount of
‘ the costs of the Appellants in all the Courts
“ in India be paid to the Appellants in India
“ by the Respondent.”

After various proceedings had in the Chief
Court of the Punjab the Order under appeal was
made. The following are the material passages
in it. “The costs taxed and ascertained to have
“ been incurred in India by the Plaintiffs, Appel-
« lants, which shall be payable by the Defendant,
© ¢ Respondent, amount as per memorandum at
““ foot to rupees 12,354. 12. 0, but no interest is
“ allowed on such costs.” And, ‘“The Court
¢« further orders and decrees that the Defendant
« shall refund to the Plaintiffs the sum of rupees
“ 1,014, with interest thereon, from the 11th
‘“ September 1849 to date of payment, at the
“ rate of 12 per cent. per annum, and a further
“ sum of rupees 5,809, with interest thereon,
¢“ from the 4th August 1865 to date of payment,
¢ at the rate of 12 per cent. per annum.”

Against this Order the appeal and the cross
appeal have been brought. The appeal of the
Plaintiffs is in effect that interest ought to have
been allowed upon the 12,354 rupees 12 annas in
a certain way. The Judges of the Chief Court of
the Punjab had held that, in executing the Order
of Her Majesty in Council, they were not at
liberty to give any interest upon the costs, hecause
the order contained no direction for the payment
of interest in respect of such costs; and it may
further be observed that the mode in which the
Plaintiffs in the Court below sought to have the
interest which they claimed computed was
a very peculiar one. They asked to have the
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gross principal amount of the Plaintilfs’ costs,
viz., the 12,354 rupees 12 annas, divided into
four sums, and to have interest computed on
each of such sums from the date of the decree of
the Court wherein the costs which it represented
had been incurred. So far as their Lordships
are aware, there is no instance of such a course -
having been adopted, certainly none has been
brought before them during the somewhat
lengthy argument which has taken place upon
these appeals. The committee that made the
report to Her Majesty upon which the Order in
Council was made, if it had intended to place,
by means of some such direction, the parties in
the situation in which it considered they would
have stood if everything had been done rightly in
the Lower Courts, would of course have been
competent to do so; but that a subordinate
Court executing an Order in Couneil which is
silent upon interest, is at liberty to interpolate
such a very special direction into that order, is a
proposition which seems to their Lordships to
be wholly unsustainable. It is not necessary for
their Lordships to consider from what other date
interest should be calculated, because they are of
opinion that the Chief Court of the Punjab is
right in its conclusion; that where the Order in
Council is silent as to interest upon the costs
decreed, the Judge of the Indian Court which
has to execute the decree has no power to direct
payment of those costs with interest.

The learned counsel for the Appellants relied
upon what they said had been the course of
practice in India. In determining what is the
existing practice in India, their Lordships think
they ought first to consider what are the statutory
provisions which govern the present procedure
of the Courts in India. Those which are materia]
to the present question are to be found in the
10th and 11th sections of Act 23 of 1861. The




4

words of the 10th section are, * When the
“ suit is for a sum of money due to the Plaintiff,
‘ the Court may, in the decree, order interest at
“ such rate as the Court may think proper to be
¢ paid on the prineipal sum, adjudged from the

“ date of suit to the date of the decree, in addition
_‘“ to any interest adjudged on such principal sum

¢ for any period prior to the date of suit, with
¢ further interest on the aggregate sum so
“ adjudged, and on the costs of the suit from
“ the date of the decreeto the date of payment.”
This clause seems to give the Courts a discre-
tionary power to allow interest on costs, rather
than to make it imperative upon them to do so.
The learned counsel for the Plaintiffs, however,
relied on certain decisions of the High Court of
Bengal, which they said established that an order
for costs necessarily implied that the party in
whose favour they were decreed might take out
execution for them, with interest from the date
of the decree to the date of payment. It ap-
pears, however, that the more recent and
authoritative decisions upon the 11th section of
Act 23 of 1861 are the other way. It is sufficient
to mention the case reported in the 6th Weekly
Reporter at page 109, which was a decision of
the full bench of the High Court of Bengal; and
that before Mr. Justice Bittleston, which is
reported in the 8rd Madras High Court Reports,
page 401. Those cases seem to have established
as to decrees of the Indian Courts that the Judges
of the subordinate courts executing those decrees
have no right to allow interest unless the decree
which is to be executed has specifically directed
the allowance of that interest. It was said that
these cases or some of them related to the principal
monies decreed, or to mesne profits; but so far
from there being any authority in favour of a dis-
tinction between theseand costs, the case of Rodger
v. The Comptoir & Escompte de Paris, T Moore
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P.C.C.,, N.8. 331, is an authority for the pro-
position, that a claim for interest on costs in
that respect is less favoured than a claim for
interest on the principal money decreed. Since
the before-mentioned cases have been determined
as to the practice of the Courts of India and
the powers of the Judges executing decrees of
those Courts, the power of a subordinate Court
executing an Order of Her Majesty in Council
has also been considered in the two cases cited
from the Weekly Reporter, in which judgment
was given by Mr. Justice Mitter ; and it appears,
that as to Orders in Council as well as to
decrees of the Indian Courts, the existing practice
is that interest can not be given in execution
unless it is specially directed to be given.

It appears to their Lordships that the prin-
ciple of the decisions whieh have established this
practice is sound, and that the Plaintiffs have
failed to show that the Order made by the Chief
Court of the Punjab is erroneous, in that it
has refused to allow interest on the sum of
Rs. 12,354 12. 0.

Their Lordships have now to consider the
cross appeal. The first point taken on that
appeal is that the Defendants have been
erroneously charged so much of the 12,354 rupees
12 annas as consists of costs which were incurred
in the Delhi Court before Mr. Gubbins, and
were dealt with by the Order in Couneil of the
3rd of February 1858. Now, that prior Order in
Council came about in this way: When the
suit was first brought in the Zillah Court of
Delhi by the committee of the lunatie, Mr. Dyce
Sombre, Mr. Gubbins, the Judge of that Court,
dismissed it on the ground that the claim was
barred by the Statute of Limitations. His
decision was confirmed on appeal by the Sudder
Court of Agra. Against both decrees there was
an appeal to Her Majesty in Council. The
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Judicial Committee thought that the decisions
were erroneous ; reversed them ; and directed that
the costs of the suit, so far as they had been
occasioned by the improper plea of the Statute of
Limitations should be paid by the Defendants to
the Plaintiffs. That order for payment was never
wholly carried out. It was partially carried out,
because the costs incurred in the Appellate Court
were paid; but the costs incurred in the Court of
First Instance—the court of Mr. Gubbins—do
not appear to have been paid; and it is contended
on the part of the Defendants now that those
costs' cannot properly be given as part of the
costs payable under the Order in Council of 1873.

It appears to their Lordships wholly unneces-
sary to consider the arguments which have been
addressed to them touching the plea set up in
the Courts of the Punjab, that the claim for
these unpaid costs was barred by the Statute of
Limitations, or the orders passed wupon it.
Whether it would have been proper for their
Lordships in any case to express an opinion as to
" the merits or effect of those orders, in such a
proceeding as this, is very questionable; but it
appears to their Lordships that those orders,
taking them at their highest, could omly bar
the remedy given by the Order in Council of 1858,
for the recovery of those costs; and that upon
the true construction of the Order of 1873, it -
was the intention of this committee to give the
Plaintiffs the whole costs of the suif, so far as
they had not been paid, whether incurred in
the three Courts in which they are directed to be
taxed, or in the Court of Mr. Gubbins. The
ordering part of the Order in Council directs, not
only that the costs in the three specified Courts
are to be taxed, but that the amount of the
costs of the Appellants in all the Courts in
India are to be paid to the Appellants in
India by the Respondents; and the judgment of
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the committee on which this Order was drawn
generally expresses that the Plaintiffs were to
reoeive their costs of the suit. It also appears
that when this matter was discussed in the Court
below, Mr. Plowden, who appeared for the
Defendant, consented to the costs in question
being ascertained in that Court, and that there-
upon the Court made an order that they
should be included in the Rs. 12,354 12, and
paid by the Defendant to the Plaintiffs. This
seems to their Lordships to have been a very
proper concession on the part of Mr. Plowden);
inasmuch as it was equitable that these costs
should be paid to the successful party; and
reasonable that there should be one order made
for the payment of all the costs of the suit,
instead of leaving open any questions touching
the rights of the Plaintiffs under the Order in
Council of 1858.

Their Lordships, therefore, feel no doubf in
affirming the judgment of the Chief Court of the
Punjab upon this point.

The next question raised by the cross Appeal
was with reference to the refund of the sum of
1,014 rupees. There were three points made
upon this item: one, that the principal had
already been repaid ; another, that it was subject
to the same objection as that which has just
been disposed of with respect to part of the
12,354 rupees; and the third, that it ought not
to have been ordered to refunded with interest.
Of the supposed repayment there is no evidence
whatever. At page 54 of the record, the Senior
Judge of the Chief Court of the Punjab says :—
¢ The Court, referring to annexure D., has now
“ before it a sealed copy of the order of
“ Mr. Gubbins, dated 11th September 1849,
“ showing that the sum of rupees 1,014 was
“ paid by the Plaintiffs for the Defendant's

* costs in that year;’’ and no suggestion that it
41768. C
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had ever been refunded, seems to have been made
before him. As to the second point, it is suffi-
cient to say that the general obligation of
Government to refund whatever they had received
in respect of the costs awarded by the erroneous
decrees, although there was no positive direc- -
tion for a refund in the Order in Council, having
been admitted, and properly admitted, the objec-
tion that this particular sum was paid for costs
incurred in Mr. Gubbin’s Court, cannot, for the
reasons already given, be allowed to prevail.

Upon the question whether this sum, and the
further sum of Rs. 5,309, ought to have been
ordered to be refunded with interest, their Lord-
ships are of opinion that this case stands clear
of what is ruled in the final part of Lord Cairns’
judgment in Rodgersv. The Comptoir d Escompte
de Paris, because they find that in the pro-
ceedings of the Chief Court of the Punjab, at
page 54 of the record, there was a submission to
the discretion of the Court, whether interest on
these sums should be allowed or not. With the
exercise of that discretion in the particular case
their Lordships are not disposed to interfere,
considering that it is but equitable that the party
who has received money under a decision after-
wards found to be wrongful should account for
that money with interest. .

It has, however, been admitted at the bar that
there has been an error in the mode in which the
interest on the Rs. 5,309 has been directed to be
computed, by reason of that sum having been
received in three different portions, and at three
different dates. It will be necessary to correct
this error, but as it ought to have been pointed
out to the Court below, the variation in the order
will not affect their Lordships order as to the
costs of the Appeal.

Their Lordships will therefore humbly advise
Her Majesty to vary the order under appeal so
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far as it directs interest at the rate of 12 per
centum per annum on the sum of Rs. 5,309 to
be computed and paid from the 4th of August
1865, by directing that as to Rs. 3,159, part of
the said sum of Rs. 5,309, such interest be com-
puted and paid from the 27th of August 1867 ;
that as to Rs. 1,150, other part of the said sum,
such interest be computed and paid from the
27th August 1867; and that as to the further
sum of Rs. 1,000, being the remainder of the said
sum, such interest he computed and paid from
the 4th of August 1865; but, subject to such
variations, to confirm the said order under appeal,
and to dismiss both the appeal and cross appeal.
Both parties being thus found to be in the
wrong, there will be no costs of the appeals on
either side.
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