Judgment of the Lords of the Judicial Commitlee
of the Privy Council on the appeal of Rajak
Parichat v. Zalim Singh from the Courl of
the Judicial Commissioner, Central Pro-
vinces, in the East Indies ; delivered Tuesday
12th June 1877.

Present :

Sir James W, COLVILE.
Sir BArNES PEacock.
Sir MoxTacUE E. SyITH.
Sir RoBeErt P. COLLIER.

THIS is an appeal from an order made by the
Judicial Commissioner of the Central Provinces
whereby he has decreed to the Respondent, the
Plaintiff in the suit, who does not appear upen
this Appeal, the possession of a certain village

called Simeeria. The facts, so far as it is neces-
~ sary to mention thém, may be very shortly stated.
The father of the Appellant, the late Rajah
Bahadoor Singh, was the owner of an estaie
consisting of five villages, one of which was this
village of Simeeria. They had been held by his
ancestors for a long time, but there seems to
have been some doubt to what extent they were
rent-free, though enjoyed by him as such. TUlti-
mately, however, the Government of the North-
West Provinces determined to recognise the right
of the Rajah and his heirs to hold them in per-
petuity as rent-free. Before that question (which
is not material to the decision of the present
Appeal) was settled, the Rajah, having then no
legitimate son, but having an illegitimate son,
the Plaintiff, Zalim Singh, executed the sunnud
which is at page 3 of the Record, and, with the
addition of certain names and titles of the parties

42332, 125.—6/77. Wt. 3458. A




2

which may be omitted, is in these words :—* This
“ sunnud is granted by Rajah Bahadoor in favour
“ of you Zalim Singh, pledging to you the pos-
“ session of Mouzah Simeeria, which you will
“ hold and enjoy in perpetuity for your personal
¢ expenses, food, clothing, Pan, Masala. You
““ are to receive as written herein, and to be
“ regular in rendering your service.” Delivery
of possession of the village seems to have followed
upon the grant, and Zalim Singh was in possession
of it when his father died, and continued to be
in possession during the period while the estate
was administered for the Appellant, the legitimate
son and heir of the Rajah, by the Court of Wards.
The Appellant, however, on coming of age appears
to have ejected Zalim Singh from the possession
of the village. The latter then brought this suit»
in which he claimed the possession of the village
“.as granted to him for his maintenance by the
“ sunnud; ” and the statement of his pleaders
who were examined in the cause, contains the
following passage: It is true that the pro-
¢ prietary rights of this village with others be- °
‘“ longing to the Jaghire were given at the settle-
““ ment to Pareechut (the Appellant) as head of
“ the family ; this Zalim Singh does not dispute,
“ nor does he claim proprietary rights, but as he
“ belongs to the family, and as his father con-
¢ sidered this village sufficient for his support,
“ he claims possession of the same, or a payment
“ in money equal to the profits of the village.”
And in answer to a direct question by the Court
why at the settlement Zalim Singh did not claim
proprietary rights, they said, ¢ Zalim Singh only
* wished for support, and it would have interfered
“ with the position of the head of the family to
“ have broken up the estate by having the pro-
« prietary right bestowed on any other than the
“ head of the family.” In these circumstances
their Lordships do not deem it necessary on this
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appeal to consider whether upon the true con-
struction of the sunnud it was such a grant in
favour of Zalim Singh as would enure for the
benefit of his children, if he had any, or enable
him, upon an alienation of the village, to give a
good title to the purchaser. It seems to them
that all that is raised on the present Record is
the right of Zalim Singh to the present possession
of the village.

The course the litigation took was as follows:
The right of Rajah Bahadoor Singh to make
such a grant was contested. That issue was
found in favour of the Plaintiff and against
the Defendant. The factum of the grant was
also contested. That issue must be taken to
have been conclusively found by the judgment
of the Deputy Commissioner confirmed by that
of the Commissioner in favour of the Plaintiff.
It came out, however, before the Deputy Com-
missioner, that after Zalim Singh had been
ejected from the possession of the village, he had
executed a mortgage of it in favour of some
money lender ; and thereupon the Deputy Com-
missioner came to the conclusion that the Plain-
tiff was no longer entitled to hold the village in
khas possession and to receive the collections ;
but that having a distinet right to maintenance,
and having had this village assigned to him by
way of maintenance, he was at all events
entitled to receive what may be called the net
proceeds of it after the expenses of management,
collection, and the like were provided for, such
proceeds being estimated at the annual sum of
680 rupees. And lhe made a decree accordingly,
which on the appeal of the Defendant was
confirmed by the Commissioner. Zalim Singh
did not appear in the Commissioner’s Court, or
join in that appeal. It further appears that
after the decision of the Commissioner he pro-

ceeded to take out execution, and recovered the
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amount which had been awarded to him by
the Deputy Commissioner. In that state of
things the Defendant, the present Appellant,
saw fit to carry the case before the Judicial
Commissioner by a special appeal, and the two
material grounds of that appeal are the first and
the fifth. In the first he says:—“The Lower
“ Courts are wrong in law in holding that
“ Rajah Bahadoor Singh had power to alienate
“ ancestral immoveable property in the way he
“ is alleged to have done by the summud put
“ forward by the Plaintiff.”” In the fifth he
says :—“The Lower Courts are wrong in law in
“ decreeing maintenance in Plaintiff’s favour,
“ notwithstanding that his plaint was simply for
- ¢ possession of the village of Simeeria, and was
“ never amended so as to enable the Courts to
“ give a decree for maintenance.”” The Judicial
Commissioner in dealing with this special appeal
yielded to the last ground of appeal, and held
that the Lower Courts had gone beyond their
proper functions in making a decree for main-
tenance in money instead of awarding possession
of the village; but he assumed that he had a
right to make the decree which he thought
ought to have been made on the merits of the
case, and he accordingly varied the decree of the
Courts below by giving a decree for possession.
His decree, which is that now appealed from, is :
“ That the decrees of both the Lower Courts
“ be reversed, and a decree granted for posses-
¢« gion of Mouzah Simeeria to Plaintiff, special
“ Respondent,” with costs.

It has been argued, that to make this decree
upon a special appeal was exéra wires of the
Judicial Commissioner, the Courts below having
decided against the Plaintiff’'s claim to posses-
sion, and he having acquiesced in their decisions.
It seems, however, to their Lordships, that the
Appellant himself re-opened that question. He
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took the cause before the Judicial Commissioner.
By his fifth ground of appeal he contended that
the particular decree which had been made was
improperly made ; by his first ground of appeal
he contended that the suit ought to have been
dismissed. If he were right on the former
point, but wrong upon the latter, it became
necessary for the Judicial Commissioner to make
some decree, and therefore the question what
decree was proper to be made upon the pleadings
and evidence in the cause was necessarily open
and raised before him.

A more substantial question is that raised by
the first ground of appeal. Their Lordships
do not think it necessary in this case to
determine the question, whether, under the
Mitacshara law, a father who has no child born
to him is or is not competent to alienate the
whole or part of the ancestral estate; whether
the rights of unborn children are so preserved
by the Mitacshara as to render such an aliena-
tion unlawful. When that question does come
distinetly before them, it will of course be their
duty to decide it; but upon the present Appeal
they abstain from laying down any positive
rule one way or the other. It seems to them
that the objection in this case goes only to tlie
particular alienation by the sunnud, which
stands upon a different footing. It appears to
be unquestionably the law, that the illegitimate
son of a person belonging to one of the twice-
born classes, and the Rajah may be assumed to
fall within that category, has a right of mainte-
nance. Therefore, in assigning maintenance
to Zalim Singh his father was acting in the
performance of a legal obligation. He could
not consult his legitimate son, because at that
time there was no legitimate son born, and
therefore looking to the purpose for which the
grant made by the sunnud, whatever may be its
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extent, was made, their Lordships think
that it would not fall within the prohibition,
supposing, which they are far from deciding,
that a father, having no legitimate son, is
by the Mitacshara law incompetent to alienate
ancestral estate to a stranger. Their Lordships
therefore, without, as has been said before,
“determining anything as to the extent of the
grant, are of opinion that upon the question
whether the Rajah Bahadoor had power to
make it, the concurrent decisions of the three
Courts in India were correct; and on the
whole case they are of opinion that the decree
of the Judicial Commissioner is right, and
ought to be affirmed; and they will humbly
advise Her Majesty to affirm it, and to dismiss
this Appeal. There will be no costs, as the
Respondent has not appeared.




