Judgment of the Lords of the Judicial Committee of
the Privy Council on the Appeal of Huiro
Soondari Debia Chowdhiani v. Kesub Chunder
Acharjya Chowdlry, from the High Court of
Judicoture at Fort Williain in Bengal ; delivered
Tth May 1879.

Present:

Sir James W. CoLviLE.
Sir Barxes Pracock.
Sir Moxtacre E. SatH.
Sir Rosert P. CoLLIER.

THIS is a suit brought by Hurro Soondari
Debia, the widow of the late Anund Chunder
-~ — — — Acharjya, against—Ishan Chunder Acharjya and
Kesub Chunder Acharjva, the sons of the late
Ram Chunder, by which she seeks to recover
certain portions of three villages called respec-
tively Byara, Kismut Kandania, and Bhatipara.
Anund Chunder and Ram Chunder sere
brothers, and were entitled jointly to an estatc
consisting of a portion of Pergunnah Alapsing.
Proceedings were taken under Regulation XIX.
of 1814 of the Bengal Code for a partition
of the estate. For tuis purpose it was dividel
into three dehas, or circles, called Koomria.
Kandania, and Dhanikhola. An Ameen vu-
deputed to make the partition, and according
to the goshwara or abstract statement prepared
by him which is set out in the Supplemnent:!
Record, each party was to receive certain village~
m each of the three circles; but in order t.
make equality of partition the three villuges
which were the subject of the suit. viz. Brara,
Kismut Nandania, and Bhatipara. were Propused
to be divided i unequal portions between tli
TWO parties.
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Village Byrara was in circle Koonvia, Kisuur
Kinddanma in cirele Kandaunia, and village Bluti-
para i cirele Dhanikhola,

The  woshwara, so far as it related 1o the
villages o guestion, was  divided into  several
columns; the first contained the name of the
village. the second the extent of the sharc to Dbe
allotted, the tenth the assessed jumma of the
sharve allotted, and the ntermechiate columns the
description of the lands included in the share
ollotted, such as unculturable waste land, cul-
turable waste land, assessed land in cultivation,
&e.

It appears that the three circles were intended
ta be divided in such a manner that each party
was to receive villages and portions of villaoes,
of which the assessed jumma of those included
i cirele Koomria was stated to be Rs. 10.735
oddl. of those inchuled in cirele Kandania Rz 3,118
add. and of those included in eirele Dhanikhola
Rs 3059 odd.  (Ree Supplemental Record, pages
Sand 5, and 38 and 39.)

Thoze amounts were nclusive of the amonnts
which in the goshwara were stated to be the
axsessed jummas of the portions of the three
villages mtended to be aliotred to the vespective
partiez. lor instance, the sum of Rs. 305 odd.
stuted to Dbe the assessed jumma of the share of
village Byvara proposed to be allotred to the Plain-
11 was mehwlell i the Rs. 10,733, the assesszed
Sirana of the whole of Ler shave of eivele Koowia.
ewhich the village was sitaate, whilst the sum of
I~ 371 odil. stated to be the aszessed junima of
the Detendant’s share of the same village, was
nebiuded ma the sm of Rso 10,735, the asseszed
it of las shave of that civele.

It should be remarked that althouel the

: the vithuge proposed by the Ameen o
cllorte oo the Plamtiff was oreater than
thar proposed to e allotted o the Defendanr,
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P20 00 L the wwsesserd pmma of  the pro-
posed share ot the Defendiat was greater thaa
thot of the Plunodl.  This is accounted tor
by the fact that the share of the Plammnft cou-
tained more unculturable waste land than the
share of  the Defendant, whilst the qguantity
of assessed land in enltivation in the Plamtiff's
<hare bore the proportion to the assessed land
in cultivation 1 the Defendant’s share of 79 to
100,

In FEngland if a man claims property under a
vitle derived through a sale in exccution of a
judgment to which he is a party, it 1s not suf-
ficient to prove the writ of execution, but he
must prove the judgment in order that the Court
may =ee that the writ of execution was warranted
by the judgment. So herc the Plaintiff ought to
liave proved the order of partition drawn out by
the Collector 1n pursuance of section 13 of the
Regulation.  But no such order was produced or
put in evidence, and there is nothing except the
istahar of the Deputy Collector to show that the
partition of the wvillages was ever completed.
T'he Plaintiff in her plaint alleges that the butwara
was approved by the Sudder Board of Revenue,
but there was no evidence to that effect. It is
evident from the goshwara that the shares of the
three villages were intended to be divided hy
metes and bounds, otherwise the Ameen coull
not have stated the quantity of wnculturabie
waste and of assessed land m cultivaticn., anil
of the other description of lands mrtended to
imcluded 1n each of the shares. The Dlanu
states i her plamt that the shares of the
villages  were not definitely demarcated, but
vemained  undivided and  joint. She  relies
upon tne istahar of  the Depury Collector of
the 4th October Is61 (Record, p. 735), directed
ro the Nuzir of the Collectorate, divecting him to
]

roquiie the roots to pay their renes to Ue Plaa-
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tiff and to the opposite partv according to the
sharcs stated 1n the schedule thereto, in whiclh
the shares were stated as in the second column
of the Ameen's goshwara, instead of 1n the tenth
column thereof, thus fixing the shares according
to the quantity mnstead of the quality and value
thereof, which were the basis of the partition.
Ior instance, the Plaintiff’s share of Byara was
stated to be 2. 14. 2. 2., and the Defendant’s
2.12. 0. 1., which gave the Plaintiff a larger share
in quantity without referring to the quality of
the land or to the fact that in the goshwara
the assessed rent of the Plaintiff’s share was less
than that of the Defendant’s share. It is clear
therefore that if the butwara was completed
according to the Ameen’s report the istahar was
not warranted by it.

The Plaintiff’s case was that in the year 1861
she was put into possession according to the
<hare stated in the schedule to the istahar, and
that she was dispossessed by the Defendants in
1365 of so much of the villages as was in excess
of a one half share thereof.

It was remarked by Mr. Cutler, and it appears
to their Lordships that the remark is entitled
to considerable weight, that from 1865 the
Plaintiff did nothing until 1873, when she pre-
sented a petition, which is to be found at page 121
of the Record, in which she stated: ** There was
« no divigion of the lands and rent thereof; and
« a3 the lands and rent of the villages given
“ in the =zchedule have not been demarcated
« and divided. there is great inconvenlence
‘i eultivation, habitation, and collections.” &e. :
and thevefore she prayed that a butwara might
be made. dividing the villages according to
metes and bounds. awd to have a regular par-
tivon made of them.  The Collectur ordered.
< Thur a pur\‘-.'n'.nuﬂ.x be issued to the Ameen

v oo wensare all the lawls of the  villages






mentioned 1 the petition and according 1o
the quantity of the Iands and the number
of dehas, first to separate the lands in the
petitioner’s  shave, and then to prepare a
saham  of the shares of the proprietors of
“ the mehals, the subject of pavrition;” n irct
Lhe ordered  that there shonld be a regular
partition of the villages,  That ovder was made
by the Colleetor on the 6th September 1a73,
Nothmg appears to have been done wpon it, hus
o the 20th September 1373 the Plainuft
commenced her suit, seekiug to recover the
proporrions of the three villages according to the
szeond columu in the Ameen’s goshwara. as
ordered by the istahar.  The Judge of the first
Court acted upon the 1staliar, and held that
the DPlamtiff was enttled rto recover the
rents of the three villages according to the
proportions given in the second column of the
Ameen's goshwara; but the High Court con-
sidered  that the Subordinate Judge had
misunderstood the butwara and the Ameen's

report, and they considered that it was intended
ty divide the villages, not vccording to the pro-
portions mentioned in the sccond column, thar ix
1o say, according to the quantty of the land. bur
according to the value thereof as ascertained

in
the columm defining the fixed jumma thereof.
They say, ** It is admitted on all hands that the
butwara effected no separate definition of lands
i those villages m which each shareholder Ll
a division of interests Iuw mouzal Byava, for
example. the saham paper veco-ds thatr 1l e
total amount of vent paying lands apper-
taining to Defendant’= shave iz 116 purgs
odd, of whiclh 4 puraz odd are unculturahle
ov fallow, and the balance, 111 puvas odid,
ave paddy lands. and that the gross reural ix
R=. 371, 2.0, On thie other hand. the tond
awoint of rent payving Lands appertaining o
Plaiuntt s share i this villoee 13 127 1',111--“.\-
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odd. of

whicl 41 puras odd ave yimeuliurabhle
o Tallaw, and the balanee, 8 paras ol
pauddy levdse vhile the croxs vontal s

RBs. 3050 68, 00 Thom ix s the anomely

presented of the Lipger oross aren of land
rilling o e Plalarits Shave envreing wirh

itoa smnller reninl than the lessor aica as-
stencd o the Defendant’s shave. Tho zame
wivergenciesg berwesn aven aud  rental exist
in respect of the other two villages of Nan-
dama and Bhatipara. Tt 13 thus at once
apparent that the specification of shaves which
“ appears in the second eolumm of the saham
paper has reference not to the proportion of
the reut due to and realizable Ly each shave-
“ lLolder. hut to the total quantity of the land
held by him m each villaze: and the fact
that the vental 13 not i proportion to the
total arca 1= evidently ariributable to the
clivracter of the lnuds apportioned.”
Tv appears to their Lordshing that the High
Cours were riebt in that view of the hutwara,

and that the PlaintiT 15 not eutitled to recover
qceording to the guantity  ef the land, bur
ehat 1f she wag entitled to o recover at all.
it onzht to be iu proportion” ro the rents
speeiticl I the Iast eolumm, e anpearz 1o

.

Sreir Lordships thar the Plaae™ had 1o make
aar lier title, No ordeor of the Colleeror for the
Vatsn was proved. The Awmeen had no power
o3 ke it end it never was cotonlerad as reoards
he tree villages inoguestion, vwhich according to
e Ameen’s report must have been intendad to
o divided by omeres and bounds, The Plainotf
levived o title from the hutwara to reecever
e land in the proporiions clabmed; nor is 1
ita bbbt she 2houbl do g0,

Uil oF <0 civewmstancess thetr Lordships
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