Judgment of the Lovds of the Judicitl Committes
of the Privy Council, on the Appeal of Black-
burn v. Flavelle from the Supreme Court af
New South Walss ; delivered, May 20th, 1581,

Present:
Sir Barxes Pracock.
Sir Moxtacre E. SwiTH.
Sir Ricnarp Coveir.
Sie Jonx MEeLLor.

THIS case is a very important one, inasmuch as
it appears from the statement of Mr. Justice
Faucett that the titles of a great many persons
may be affected by it. The learned Judges of
the Supreme Court gave a very careful conside-
ration to the case, and their Lordships have
heard very able and elaborate arguments on both
sides with regard to the construction to be put
upon the Alienation Act of 1561. The question
relates to a portion of the waste lands of the
Crown in New South Wales, whiell, on the 30th
of May 1875, were conditionally purchased by
Henry Woods under the 13th section of the
Act. and were subsequently, on the 10th of
October 1878, declared to Dbe forfeited.
Mr. Devlin had on the Sth of August 1878,
previouzly to the declaration of forfeiture, made
an application for a conditional purchase of the
lands. On the L3th March 1579, some considerable
period after notice in the Gazette that the land
had been forteited. the Plaintiff, who is the
Appellant, selected the land and applied to
purchase it conditionally. The land agent
ground that Mr. Devlin had alreadv made an
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refused to allow him t do so, upon the
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application for the purchase of it. Upon the
question being referred by the Plaintiff to the
Minister for Lands, he, by letter of the 5th of
April 1879, directed the land agent to accept
the Plaintiff’s application as if made on the day
on which it was originally tendered. This was
accordingly done, and the deposit paid on the
15th of April 1879. Mr. Devlin remained in
possession. The Plaintiff brought an action of
trespass against him, and the question then arose
whether lands taken under a conditional sale, and
afterwards forfeited by the Crown, were open to
a conditional purchase under section 13 of the
Act, or whether by virtue of the 18th section
they must mnot be sold, if at all, by public
auction. That is the real question in the
case. The Plaintiff had to make out his title;
and if he failed, it was unnecessary to decide
whether Mr. Devlin obtained a title by the con-
ditional purchase on the 8th of August 1878.

It had been decided as far back as 1879,
in the case of Drinkwater v. Arthur, 10, New
South Wales Supreme Court Reports, 193, that
under such ecircumstances the lands were not
open to conditional sale under the 13th section.
But, considering the importance of the case, the
learned Judges thought 1t right to confer
together, and to reconsider the decision in
Drinkwater v. Arthur. Having done so, théy
unanimously came to the conclusion that that
decision was correct, and that the lands were not
open to a conditional sale. .

Their Lordships have come to the conclusion
that the decision of the Supreme Court was a
correct one. The 13th section of the Act
appears to make it compulsory upon the Govern-
ment to sell conditionally, upon an application
being made, any lands which do not fall within
the exceptions mentioned in the earlier part of
that section. The Act provides *“ That any person
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may, upon any land office day, tender to the land
agent for the district a written application for
the conditional purchase of any such lands, not
less than 40 acres nor more than 320 acres, at
the price of 20s. per acre, and may pay to
such land agent a deposit of 25 per centum of
the purchase money thereof. And if no other
like application and deposit for the same land
be tendered at the same fime, such person
shall be declared the conditional purchaser
thereof at the price aforesaid.”” Then there

i& a provision with regard to several applications
being made at the same time. In this case no
question arises under that.

The conditions upon which the land is sold

are not specified in section 13, but by seetion 18

it is enacted :—* At the expiration of three
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years from the date of conditional purchase of
any such land as aforesaid, or within three
months thereafter, the balance of the pnrchase
money shall be tendered at the office of the
Colonial Treasurer, together with a declaration
by the conditional purchaser or his alience, or
some other person in the opinion of the
minister competent m that behalf under the
Act ninth Vietoria number nine to the effect
that improvements, as herein-before defined,
have been made upon such land, specifying the
nature, extent, and value of such improve-
ments, and that such land has been from the
date of occupation the &ond fide residence
either continuously of the original purchaser
or of some alienee or successive alienees of his
whole estate and interest therein, and that no
such alienation has been made by any holder
thereof until after the bowd jide residence
thereon of such holder for one whole year at
the least.” Upon his making that declaration.

and upon payment of the balance of the purchase
money, he 1s entitled to have a eonveyance in fee
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gimple; but there is a clause at the end of
section I8 that, < on default of a compliance with
the requirements of this section,”—that is, in
default of his having made the necessary im-
provements, and having resided according to the
terms of the section,—* the land shall revert to
“ Her Majesty, and be liable to be sold at
“ auction, and the deposit shall be forfeited.”

‘It was contended, on behalf of the Plaintiff,
that the declaration that the land shall revert
to Her Majesty authorises the Crown to sell the
lands so forfeited either by conditional sale or
by auction, at tho option of the Crown. But the
section does not stop at the words “shall revert
to Her Majesty.” It proceeds to say that the
land shall be liable to be sold at auction, and the
deposit shall be forfeited. It was arglied that
the words “and be liable to be sold at auction™
are not compulsory upon the Crown, but that
it gives it an opfion, and section 20 of the
Act was referred to. That relates to lands
which are abandoned, and says that they shall
“ be declared forfeited by notics in the Go-
“ vernment (Gazette, and may then be sold at
“ auction.” Then a Statute for the general
interpretation of Acts was referred to for the
purpose of showing that the word * may ™ gives
an option, and it was said that as section 20 says
they may be soid, and gives an option to the
Government, so the words “liable to be sold at
auction” must be interpreted in the same way as
“may then be sold at auction,” and also gives an
option to the Government.

It is true that both the expressions ¢ liable
to be sold at auction” and “may be sold at
auction” give an option to the Government,
but the question is, what is the option? I3 if an
option to sell by auction or to sell by conditional
sale, or an option to sell by auction or not to
gell at all? That is the mode in which Sir
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William Manning very properly puts the case.
He says at page 16 of the Record —1 agree,
“ indeed, that the words plainly import that the
“ Crown hasan option. Butto dowhat? Surely
“ to sell by auction or to withhold from such sale
“ ag the Crown may think fit. The alternative of
sale by way of free sclection in no way enters

“ into the question, no trace of it being found
“ in either the 18th or 20¢h clause ; and, indeed,
[

it 18 not too much to say that if that alterna-
tive were admitted, the option would not be
“ with the Crown, but with the selectors, for
when once the land is open to selection, a
statutory right accrues to anyone to select the
“ land.” Their Lordships are of opinion that
the view taken by Sir Willlam Manning is the
correct one, and that the option given to Govern-
ment was to sell by auetion or to refain it in ther
own hands.

A general rule of construction of Acts of
Parliament 18 * capressio unius est exclusio alferivs.”

Two modes of sale are referred to by the Act:
one a conditional sale, the other a sale by
auction; and according to the maxim above
referred to, the 18th section, by expressly
authorising a sale by auction, excluded the right
of conditional sale. That was the view taken
by Mr. Justice Hargrave in the ecase of
Drinlwater v. Arthur to whieh the Court below
referred. Mr. Justice Faucett in his judgment
in this case quotes the following passage from

¢

Mr. Justice Hargrave's judgment in Drinkicater
v. Arthur:—If there be any one rule of law
¢ clearer than another as to the constructicn
* of all statutes and all written instruments (as,
« for example, sales under powers in deeds and
“ wills) it 18 this: that where the Legislature or
the parties to any instrument have expressly
* authorised one or more particular modes of

sale or other dealing with property, such
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“ expressions always exclude any other mode,
“ except as specifically authorised.” That
appears to their Liordships to be a correct exposi-
tion of the law, and it is substantially carrying
out a principle similar to that expressed in
the maxim ewpressio unius est exclusio alterius.

The construction that the option given to the
Government was to sell by auction or not to
sell at all, is a very reasonable one. If under
the words ¢ shall revert to Her Majesty ” the
forfeited lands should be held to have become
subject to all the provisions' of the Act to the
same extent as they were previously to the
conditional sale, then, as soon as the defaulter
made default and the Government elected to
treat the default as a forfeiture, any person
might claim to purchase the land condi-
tionally at the rate of 20s. an acre, whatever
might be the value of the improvements. But if
the Government are bound to sell by public
auction or not to sell at all, then at least a
month’s notice must be given of the intended
sale ; so that every one may have an opportunity of
purchasing, and the Government may get the real
value of the land by competition. There would
be no objection to the original defaulter’s coming
in and purchasing by auction with the competi-
tion of other persons, each bidding for the land
according to his view of the value of it.

Again, if after forfeiture all the provisions
of the Act apply to the forfeited land, the
Government would be bound to sell it to the first
applicant, and the defaulter would have a right
to come in and purchase the land again condi-
tionally on the original terms.

It should be observed that the Legislature
could not have said that the Government must
sell by auction without depriving the Govern-
ment of the option of retaining the lands.

Their Lordships are of opinion that the
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Supreme Court came to a correct conclusion in
holding that the Government were not bound to
sell a forfeited selection, but that if they elected
to sell they could only sell by auction. Their
Lordships, therefore, will humbly recommend
Her Majesty to affirm the decision of the
Supreme Court. The Appellants must pay the
costs of this Appeal.






