


Statute of Frauds has been raised, and the two purchases were treated as one transaction. The purchase-money for 
the whole of the lots was 878l. 10s. The respondent paid the deposit and first instalments of both purchases, and 
gave promissory notes for the balance, which were paid in due course.

The respondent made various applications to the solicitor of the Imperial Building Company for an abstract of title 
to the lands bought by him, but none was furnished until the month of November, 1890. Subsequently to being 
furnished with the abstract the solicitor of the respondent, on search being made at the Registry of Deeds Office, 
discovered that on the 3rd of June, 1890, the Imperial Building Company had executed a mortgage to the 
appellants of the legal estate of the whole of Henderson's estate at Bondi to secure payment of the sum of 1050l. 
with interest, and by subsequent charges executed on the 17th of June, 1890, 23rd of July, 1890, and 31st of 
October, 1890, had charged the same estate with further sums, amounting in the aggregate to the sum of 3325l. 
beyond the said sum of 1050l.

The Imperial Building Company soon after fell into difficulties, and was ultimately wound up, and a liquidator was 
appointed. The abstract of title furnished to the respondent by the Imperial Building Company did not disclose the 
mortgage of the 3rd of June, 1890, nor any of the further charges. The appellants had registered the mortgage deed 
and the further deeds of charge immediately after the dates named. A question of priority now arises between the 
appellants, who rely on the registration of their deeds, and the respondent in respect of the contracts for sale.

Sect. 11. of the Colonial Act, 7 Vict. No. 16, is as follows: 

"And be it enacted





2ndly. That the real agreement between the appellants and the Imperial Building Company was for security to be 
given only of the unsold portions of the estate. It appears that Mr. Callaghan was a director of the appellant 
company, and that Mr. Green was a director of the Imperial Building Company. They had com- munication with 
each other on behalf of their respective companies, with the object of the Imperial Building Company getting a 
loan which it most urgently required. Mr. Callaghan alleges that his first communication with Mr. Green was on the 
2nd of June, while Mr. Green alleges that upon the 29th of May a letter was written at a board meeting of the 
Imperial Building Company as follows:— 

"The Manager, Sydney and Suburban Building Society.

"Post Office Chambers,

"Pitt Street,

"29th May, 1890.

"Dear Sir,—Referring to the interview between Mr. Callaghan and Mr. Green, one of my directors, I beg to apply 
for a temporary loan of 1000l. We will lodge as security for the advance the deeds relating to the title of the 
Henderson's Estate, Bondi, of the unsold and those of the sold allotments which have not been conveyed. We will 
also lodge the promissory note of the directors and an undertaking to sign mortgage when called upon.

"Faithfully yours,

"Wm. P. Smairl, Manager."

Three of the directors, Mr. Green, Mr. Martin, and Mr. Manning, as well as Mr. Smairl, all depose to the writing of 
the letter, and in the letter-book of the Imperial Building Company a press 





is denied by Mr. Lewis. It becomes unnecessary to decide which of these conflicting statements is the true one, for 
it cannot be denied that the application form referred to the sub-division plan, and that the sub-division plan was 
before the board of directors of the appellant company. What follows? Mr. Smairl brought to the office of the 
appellant company the deeds of the entire property to lodge them as security for the advance. On the 3rd of June he 
called with Mr. Callaghan at the office of the solicitors to the appellants, and saw Mr. Weaver, the managing clerk. 
Mr. Weaver advised that a legal mortgage of the property should be given as security. Mr. Weaver ascertained on 
search that some of the property had been sold and conveyed and the conveyances registered. He then, he says, 
either saw or wrote to Mr. Lewis. There was not time to make proper inquiries on the part of the appellants, as the 
transaction was to be completed and the advance made to the Imperial Building Company on that day, the 3rd of 
June. Consequently Mr. Weaver inserted the entire estate as being mortgaged, although he knew, and the 
appellants' directors and Mr. Lewis all knew, that the mortgage would include lots actually conveyed and 
registered. Their Lordships are of opinion that the real contract between the parties was for an advance to be made 
on the unsold portion of the estate, and that the appellants took as security the Henderson estate valeat quantum—
subject to what it turned out to be. To Mr. Weaver was delegated how to carry out this arrangement. It was 
admittedly done in an extremely hurried manner. Mr. Weaver prepared a legal mortgage of the whole of the estate
—that is, a mortgage of the entirety of a property of which his employers well knew lots had been already sold, 
though they may not have known what particular lots. The deeds on which the






