Judgment of the Lords of the Judicial Committee
of the Privy Cowucil on the Adppeal of Eceles
and ofhers, v. ills and others, from the
Court of Appeal of New Zealand ;o delivered
Sth Jlareh 189K,

Present :

Tir LorD CHANCELLOR,
Lonp Warsox,

Lorp IToBHOUSE.

Lonp MACYAGHTEN,
Lonrp MoORRTS.

Lorp Smaxn.

Lonp Daviy,

S Rrcoawn CovcH.

[ Delivered by Lord uenaphten.)

The question in this case was whetlier & sum
of money reeovered more thau twenty years ago
by the lessee of a New Zealand farm from the
executors of his lessor as compeusation for the
non-fulfilment of a ecertain covenant in the lease
ought not to have been charged against the
specifie devisees of the farm instead of being
paid as it was out of the lessor's seneral estate.

The claim though it arose so long ago is not
barred by Statute or by laches or by any rule of
equity.  The liability is not dealt with divectly
by any provision in the lessor’s will.  The answer
to the question must thervefore depend on the
true meaning and nature of the covenant. Is
the eovenarnt one that runs withh the reversion »
If so, is that cireumstance ol itself encugh fo
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throw the liability on the reversion in exoneration
of the general estate? If the covenant does not
run with the reversion does the reversioner
necessarily escape all liability ? or must the
inquiry De carried further ? May not the
liability depend on other considerations than
the rights and vemedies of lcssees under the
Statute of 32 Henry VIII. and the question
whether the agreement is or is not under seal ?
May it not perhaps be that as between the objects
of the testator’s hounty the liability depends on
the consideration whether the covenant is properly
incident to the relation of landlord and tenant
or is in its nature preliminary and introduetory to
the commencement of that relation—whether it
isso to speak o condition of the letting or a
condition of the lease? ™These questions were
all debated more ov less fully at the Bar. They
are certainly none of them free from difficulty,
and there does not appear to be any authority
applicable to the peculiar circumstances of the
case.

By deed dated the 2nd of September 1568 the
lessor John Jones of Dunedin in the Province of
Otago demised to Francis Dillon Bell a farm of
some 4,000 acres in that Yroviance known as
Meadowbank. The term was 14 years from the
1st of September 1868. 'The rent was to be
1,0007. a year. The lease contained a covenant
by the lessor for himself his heirs executors
administrators and assigns in the following
words :—

« The lessor his heirs or assigns will at his or their own
“ expense on or before Ist day of September 18G9 completely
¢ finish laying*down in good English grass and in accordance
% with the rules of good husbandry the 1,000 acres which the
s Jessor has already commenced laying down in  linglish
“ orass.”

If there were nothing more in the lease bearing
on the construction of this ecovenant and nothing
else to be considered there would undoubtedly he
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implied in and by reason of the covenant to
“finish " the operation in question an agrecment
on the part of the lessor to lay down in English
grass and according to fthe rules of good
Lushandry so much aud sueh parts of the 1,000
acres roferred to as had not been laid down
in that muanuner already. There would also be
implied on the part of the lessee an anthority
or licenee for the lessor to enter upon the
land and cultivate it for that purpose. And
if such an agreement and sueli 2 provision were
implied in the lease it would he difficult to
contend that the burthen of the covenant did not
run with the reversion so as to give the lessee a
right of action and a remedy against the persons
who might be assignees of thie reversion at the
tirne fixeld for the complete fulfilmont of the
covenant,

The covenant however does not stand aloae.
It is agcompanied and apparently controlled by
the following declaration which is ioserted at
the end of the lease :—

¥ It is hereby decluved thut there shaldl not be implied in this
“lerse any covennnt or provision whatever on the part of
* pither of the parties herato,"

The effect of this deelaration if it means what
it says is to qualify the preceding eovenant by
shutting out everv possible implieation whieh
the terms of the covenant would seem to suggest
or require.

The result therefore is that by the covenant so
aqualificd the lescor warrants that he will on or
hefore the 1st of September 1860 completely finish
laying down the 1,000 acres in zood English grass
according to the rules of good lLusbandry but
that lLie does not bind himself further in any
shape or way. e does mot agree to hreak up
the land or to lay it down or to do anything on
the land in fulfiluent of the appavent intention
of the covenant. e has reserved no power of
entry nor is he given any authority to enter for
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that purpose. Still if the operation is not found
finished on the prescribed day he must be answer-
able in damages. That is the bargain between
the parties. They stand to be bound by the
strict letter of their contract. They chose to
draw the line there. They would not go one
step further., Whatever there might be beyond
the mere letter of the contract depending on
inference or implication that was deliberately
excluded—a singular provision no doubt whether
it proceeded from mutual distrust or sprang
from the fancy of the draftsman or was adopted
as a means of avoiding some difficulty of the
moment. But the declaration is not open to
any ambiguity. The language is as plain and as
positive as language can be. And after all
perhaps the explanation is not so very far to
seek if Dlxr. Dell’s letter of the 2nd of July 1869
which 1is in evidence may be taken as an
accurate description of the surrounding eir-
cumstances and the position of the parties at
the time when the lease was executed.

The treaty for the lease was 1t seems a very
protracted aflair. The great matter to be
arranged was the laying down of the 1,000
acres in [Iinglish grass, Mr. Bell counted
upon this improvement to make the rent. At
Mur. Jones’ request he laid down about 230 acres.
Mr. Jones set about doing the rest of the work
himself. Ile ploughed the ground and he sowed
it. Then he swanted Mr. Bell to accept the land
as he was laying it down. NMr. Bell refused.
The quality of the seed was not what it should
have been: the best seed in the world would
come to nothing on a single ploughing: the
work would have to be done all over again.
Everybody said so, Iriends and neighbours
as well as the ineoming tenant. lleedless
of warning and deaf to advice Mr. Jones
went on in his own way. When he had once
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ploughed and once sown the specified number
of acres though no grass was to be seen hu
maintained that he had done all that was
required. Mr, Bell would not yield. MMr, Jones
was firm or perhaps obstinate. Fortunately they
both appealed to the future. Time would tell
who was right and who was wrong. 8o when
it came to the point of granting the leuse
“a year was given” as Mr. Bell says “to
“prove” whether the work had been properly
done or not. Ay, Jones was content to pay
the penalty if the fates were against him. DBut
apparently as a point of honour he wounld not
set his hand to anything implying an agreement
to do more thau he had done without expressly
negativing any such implication.

Whether this explanation be satisfactory or
not everybody must admit that in construing
a contract the Court is bound to give effect to
every part of it. If a stipulation is found in the
bond it matters little how it got there. 1t is not
to be rejected bhecause it may be unusual or
ignored because twenty yeurs afterwards the
Court cannot guess why it was ever introduced.

Mr. Jones did not live to sce the end of Lis
experiment. He died on the 18th of March
1869. DBy his will which was made on the 20th
of December 1868 he divided his property
among his children. Some of their shares he
settled including the share in which Meadow-
bank wans comprised. He appointed executorsand
nmade them also trustees of the scttled sharves.

The Appellants who claim under a Voluntary
Conveyance represent the inheritanee in Meadow-
bank. The principal Respondents are the per-
sons interested in the testator’s residuary estate.

At the end of the first year of his tenancy
Mr, Bell claimed compensation for breach of the
covenunt in question. The claim was originally
made against the testator’s exeeutors as trustees
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of Meadowbank. The matter was referred to
arbitration. By an award dated the 2nd of
March 1871 the arbitrators found that the
covenant had been broken. They assessed the
damages at 2,296[. 7s. 4d., and directed that
the parties contesting the claim should pay that
sum to Mr. Bell as executors of Mr. Jones. The
money with interest and costs was ultimately
paid to Mr. Bell out of the testator's personal
estate not specifically bequeathed.

The payment was directed to be borne by the

testator’s executors in deference fo an opinion
of Sir Roundell Palmer and Mr. T. D. Archibald
afterwards Archibald J. who advised that the
covenant did not run with the reversion and that
the damages would be payable out of the
testator’s general estate.
__The learned Counsel of course gave no
reasons with their opinion. But it can hardly
be doubted that they proceeded on the principle
that effect ought to be given to every term of the
contract.

The propriety of the payment was not
questioned at the time or for many years after-
wards.  Lately however difficulties arose in
regard to some items in the trustees’ accounts
and two suits were instituted for partial adminis-
tration of the testator’s estate. In the course of
the second suit the question now at issue came
to be discussed. At the suggestion of the Judge
the pleadings were amended. All parties inter-
ested were brought before the Court and the suit
was turned into a suit for general adminis-
tration. BMr. Justice Willlams was of opinion
that Mr. Bell's claim ought to have been satisfied
by the specific devisees and that the testator’s
general estate ought to be recouped by a charge
on Meadowbank. A decree to that effect was
accordingly pronounced with consequential
directions. On appeal the Court unanimously

affirmed the decree.
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Their Lovdships are unable to concuar in the
view taken by My, Justice Williams and the
Court of Appeal in New Zealand. They
think fthat the ecovenant in question must
be construed as qualifiel and controlled by the
declaration which follows it. On that con-
struction the covenant does not run with the
reversion and inasmuch as in their opinion the
covenant is not incident to the relation of land-
lord and tenant they think that the liability for
the breach of the covenant properly fell to be
borne by the testator’s general estate.

The view taken by their Lordships of the
nature and meaning of the covenant renders it
unnecessary to determine upon whom as between
the different objects of the testator’s bounty the
liability would have fallen primarily it the
covenant had been ungualified and uncontrolled
by any other provision in the lease. But inas-
mueh as AMr. Justiee Williams proceeded on the
assumption that the covenant was unqualified
and on the admission of Counsel that the covenant
ranr with the veversion and as his judguent in
its entivety was approved by the Court of Appeal
it would hardly Le vight for this Board to pass the
question by in silence.

he veéasoning of Alr. Justice Williams in
substance scems to be this:—The covenant runs
with the reversion. It is thervelore not mevely
an cblication hmposed by statute on the rever-
sionter but a burthen or charge upon the reversion
itself. A person who takes a Dlencfit under a
will must take the benefit with any burthen
that Lappens to be attached toit.  Then there are
plenty of cases where legatees of leascholds have
tried in vain to shift the burthens mcident to
their leascliold interest and throw thera on the
testator’s genernl estate; those cases are In
voint; theve the burthen was incident to the
lease ; here it is incident to the reversion. The
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leasekiolder bears the burthen incident to his
holding ; the reversioner must in like manner
bear the burthen incidental to hLis estate.

This reasoning does not appear to their
Lordships altogether satisfactory. It does not
perhaps keep sufficiently distinct the two prin-
cipal questions which on the assumption that
the covenant runs with the reversion would
present  themselves for consideration—the
question whether the covenant is a burthen or
charge on the reversion itself, and the question
whether the covenant is in its nature incident
to the relation of landlord and tenant. In
regard to Doth their Lordships have some
difficulty in accepting the view of the learned
Judge. Granted that the covenant runs with
the reversion it does not follow that the
liability under the covenant is a burthen upon
the reversion. At common law no covenant
ran with the reversion. By the statute of
Eenry VIIL all lessees have ‘“like action and
“remedy against all persons . . . having
“any gift or grant . . . of the reversion of
“ the said lands and hereditaments so letten
“, . . for any condition or covenant ex-
“ pressed in the indentures of their leases” as
they might have had against their lessers. They
cannot have any greater right or any wmore
extended remedy. In the lifetime of the lessor
the covenant was not a burthen on the land in
the hands of the lessor. After his death how
can it be a burthen on the land in the hands of
the specific devisee? The Appellants do not
dispute that if the covenant ran with the
reversion the specific devisees of DNleadow-
bank came under liability to My, Bell. What-
ever liability the statute threw on the specifie
devisees as assignees of the reversion that
they were bound to hear as between them-
selves and the lessee. But the testator’s estate



9

was also liable and residunary lewatees take
nothing until the testator’s liabilities ave satisfied.
If the liability for the breach of the covenant
wasnob a chavee on the inheritinee as My, Justice
Williams seems to have thouoht it was why
should the specific devisees bear it waither than
the testator’'s estate merely beeause for the
protection of tenants the statule gives the
lessce an additional remedy against the lessor’s
assignees 2 The euquivy must oy deeper. T
would secm that the nature «f the obligation
in ecach particular ease onst  deterine  the
question, If it is in its nature ineident to the
relation of landlowl and tenant it would only be
fair that the burthen should be bome by the
devisee us befween him and the testator’s estate,
falling on him as landlord whether thie agree-
ment hears a seal or not.  That seems to have
been the prineiple of Mausel v. Jlorton, L.R. 22
Ch. Div. 769, where it will be ehserved theve was
no eovenant to run with the reversion thongh by
some slip in the report the Muster ol the Llolls
is made to say that there was. The lease was
not under seal and therefore the statute had
no application. The agrecment there was that
the lessor should buy the tevant’s property
at the end of the term and it was held that
as between the specific devisee and the testator’s
estate this obligation inecident as it plainly
was to the relation of landlord and tenant
fell on the devisee. On the other hand if the
covenant i1s mof in its nature inecident 1o the
relation of landlord and tenant—if the thing to
be done is something preparatory to the complete
establishment of that relation it would scem to be
fair and in accordance with the probable wishes of
the testator that the burthen of the covenant un-
performed by him in his lifetime should be horne
by his estate rather than by the specific devisees.
In the present case tlie objeet of the covenant was

to ensure the premises being put into a eondition
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fit for the occupation of the tenant under the lease.
Such a covenant is intended to be performed
forthwith not to remain attendant on the lease
during its currency. In its nature it seems to
be very different from a covenant by the landlord
to keep buildings on the demised land in repair
or to pay for unexhausted improvements at the
end of the lease.

The cases cited at the bar where the question
was between a specific legatee of leaseholds and
the testator’s estate are of little or no assistance
in determining the question now under considera-
tion. The only one cited in which the covenant
could possibly be regarded as otherwise than
incident to the relation of landlord and tenant
(if indeed any covenant in a lease on the part of
the lcssee can be regarded as otherwise than
incident to that relation) was the case of Jarshall
v. Ilolloway, before Shadwell, V.C. b Sim. 186.
There the lessee covenanted to make certain
improvements in existing buildings and to erect
certain new buildings on the demised land within
a comparatively short period. The lessee died
before the period expired without having com-
pletely performed his covenant. It was held
that the devisee of the leasehold ought to be
exonerated by the general personal estate from
the cost of completing the unfinished work.
That case if it could be accepted as an authority
would appear to go far beyond the position which
the Appellants seek to establish. The report
however is so confused that it is not easy to say
upon which if any of the various grounds touched
upon in the judgment his ITonour desired to rest
his decision. It is certainly not surprising to
find that subsequent judges have differed on the
point. Turner V.C. felt considerably embarrassed
by Marshall v. Iiolloway in a case before him
(Fitzwilliams v. Kelly 10 Hare 266) where the
coyenant was meant to be in attendance during
the whole term of the lease and to have a
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recurting operation—a case in this respect
apparently as diffevent from Marshall v. Holloway
as well could bhe. He thought Shadwell V.C.
must have relied on a provision in the will as to
the paymenf of the testator’s debts. Sir John
Romilly MLR. however considered that the prin-
ciple in Marshall v. ITolloway and the principle
in Fitzwillicns v. Kelly were one and the same
—the prineiple being that the obligation of com-
pleting the testator’s interest in the subject matter
of the bequest falls on the testafors general estate
(gee Arinstrong v. Durnet, 20 B. 424, 431, 437).
The M.R. seems to have thought that the fulfil-
ment of the repairing and building covenant in
JMurshall v, Iolloway was required to complete
the testator’s interest as lessece or in other words
that the fulfilment of that covenant might he
regarded as antecedent and preparatory to the
complete establishment of the relation of tenant
and landlord. Whatever may he the true ex-
planation of Murchall v. Holloway their Lordships
agree with Williams J. in thinking that it would
not be satisfactory to rely on a case about which
there is so much obseurity though they can not
sce that Marshall v. Holloway was virtually over-
ruled or indeed affected by the decision of the
Court of Appeal in Hawking v. Hawlins, 13 Ch.
Div. 470 which seems to have been a very plain
case and is ene in which their Lordships entirely
agree.

Their Lordships will humbly advise Her
Majesty that the deeision under appeal glould
be reversed and that the suit should be dismissed
with costs in the Courts below so far as it seeks
to throw the liability for the breachh of the
covenant in guestion on the specific devisces of
Meadowbank. The Respondents who represent
the residuary legatees will pay the costs of the
appeal including the costs of the Respondents the
trustees. The iast named costs will be taxed as
between solicituor and client.







