Judginent of the Lords of the Judiciat Comm itlee
of the Privy Council on the Consolidated
Appeal and Cross-Appeal of Payne and others
v. The King ; anl of The King v. Puyne and
others, from the Supreme Court of Victoria ;
delivered the 9th July 1902.

Present at the Hearing :

Lorp MACNAGHTEN.
Lorp DaAVEY.

Lorp RoBERTSON.
Lorp LinDLEY.

Sir Forp Norrs.
SiR ARTHUR WILSON.

[ Delivered by Lord Macnaghtei.]

The Appellants who are also Respondents in
the Cross-Appeal are the executors of the will
of the late Thomas Budds Payne a gentleman of
great wealth who died on the 27th of August 1897
domiciied in Victoria at the time of his death.

The proceedings out of which the Apreal
and Cross-Appeal arose were commenced by a
Petition of Right, whereby the executors sought
to recover back probate duty paid in respect of
three several sums of 45,0004, 75,000/, and
63,000/. and the interest accrued on those sums
respectively at the time of the testator’s death.
The three principal sums were secured by three
statutory mortgages of land in New Soutli Wales
which are referred to in the proceedings as
Kiddles mortgage, McVean's mortgage and
McCulloch’s mortgage.

The sum of 45,000/. secured by Xiddle's

mortgage and the greater part of the -sum of
21944, 100.~—7f1902. [32] A '



2

75,000{. secured by McVean's mortgage were
made over by the testator in the year 1896
without consideration to lhis eldest son the
Appellant John Frederick William Payne and
both mortgages . were taken in his name. The
first questionis, were these transfers made ‘¢ with
‘“intent to evade the payment of duty ” within
the meaning of Section 115 of the Administration
and Probate Act of Victoria 1890. The answer
must depend on the true construction of that
enactment and on the proper inference to be
deawn from the evidence as to the real nature
of the trausaction between father and son.

The question in controversy with regard to
McCulloeh’'s mortgage is whether or not the
principal stun secared theveby with the interest
accrued at the date of the testator’s death’
was an asset in Victoria so as to remder it

liahle to duty there. This question would also
have to be considered in vefercnce to Kiddle's
mortzage and McVean's mortzace in the event
of it being held in accordance with a econtention
put forward on behalf of the Respondent that
the iransfers of the two sums securvad thereby
were mervely colourable.

The case came on to be heard before Madden
C.J. e decuded the first question in favour of
the exccutors the second in lavour of the Crown.
On appeal the position was reversed. The IFull
Court determined the first question in favour of
tiie Crown and the sccond in favour of the
cxecutors.

Section 115 of the Act of 1890 contains the
following enactment :—

«“If any person has made or shall hereafter make any con-
“ yeyance or assignment gift delivery or trausfer of any estate
s real or personal or of any monvy or securities of money with
“ intent to cvade the payment of daty under this part of this
¢ Act in cuse such person should die the property coutained in
“ any such conveyance or assignment or the ~ubjeet-matter of
¢ any such wift delivery or transfer shall upon the death of
“such person be deemed to form part of his estate for the
« purposes of this part of this Act upon which duty shall be
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« payable under this part of this Act and the payment of the
“ duty upon the value of such property may be cnforced
“ against such property in the same way that duty under this
“ part of this Act is enforceable and as if such person had
“ bequeathed or devised the said property to the person to
“ whom the same may have been conveyed assigned given
*¢ delivered or transferred.”

The section then goes on to deal (1) with
conveyances or assignments gifts deliveries or
trapsfers intended to take effect upon the death
of the person making the same which are to be
“ deemed to have been or to be made us the case
“ may be with intent to evade the payment of
“ the duty” under the Act and (2) with dona-
tions mortis causd which are “to be deemed to
“ form part of the deceased’s property for the
*“ purposes of estimating the duty.”

The question of the meaning of the expression
“ with intent to evade the payment of duty”
was discussed in  the Judgment of this
Board delivered by Lord Hobhouse in Simms v.
Registrar of Probates (1900 A. C. 323). Al-
though the construction of the South Australian
Act which was there in question involved the
consideration of puints not to be found in the
present case, their Lordships are of opinion
that the principle of the decision must be applied
and that in conformity with that decision it must
be held that the cnactment contained in the
earlier part of Section 115 of the Victorian Act
of 1890 extends to and strikes at colourable
transactions only. 1t will be observed that in
its terms the enactment is absolute without
limitation of time or amount. It is difficult to
suppose that the Legislature could have intended
that on the death of a person dying after the
passing of the Act a strict account should be
taken of all traunsfers and gifts which the
deceased had ever made in the whole course of his
life being moved thereto more or less by the desire
of avoiding payment of death duties, a motive
which in conjunction with others operates

210-H. A2
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frequently in the case of gifts to charitable
institutions and certainly not uanfrequently in
the case of gifts to near relatives.

Then comes the question :—Was the transaction
as regards IKiddle’s mortgage and McVean’s
mortgage real or only colourable* On the one
hand there is the uncontradicted statement of
Mr. John I'vrederick William Payne who was
examined and cross-examined ou fhe subject.
He seems to bave given his evidence fairly and
frankly. He was believed by the Chief Justice
and not disbelieved by the Court of Appeal. He
declared positively that in the case ol both
mortgaces the zift to him was an absolute gift ont.-
and-out not qualified by any rescrvation or trust
or secret understanding of any sort or kind. On
the other hand there is a circumstance which
at first- sight tends to create suspicion. Mr.
John Frederick William Payne paid substantially
the whole of the interest uccruing on these
mortgage debts to his {ather’s aceount, and
invested it or allowed it to be invested with his
father’s moneys. The learned Chief Justice
thought that the peculiar position in which
Mr. John Frederick Willlam Payne was placed
suggested an adequate and satistactory expiana-
tion of his conduct. Mr. Payne the father had
been a conveyancer. He vetired from the
profession but stili kept his office in Melbourne
and there he devoted his time and talents to the
accumulation of money vy prudent investments.
Mr. John I'rederick William Payne also began
life as a conveyancer but about 20 years ago at
his father’s instance le too gave up his pro-
fession. He was unmarried. He went to live
in his father’s house and assisted his father in
the management ol his business. Ile rececived
no salary for his services but he had the advantage
of living in his fatber’s house. There he had
all he wanted. He had some means of his own
and from time to time Dhe reccived presents
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from his father. He had no expensive tastes:
his personal expenditure was not more than 300..
or 400Z. a year. Then the intended disposition of
his father’s estate was no secret. There were
three sons. They were to be residuary legatecs in
equal shares and they were to bring into hotch-
pot all capital sums veceived from their father
during his life. The gifts to Mr. John Frederick
William Payne large as they seem were far short
of his expectations under the will. The object
of these gifts was as he says to accustom him to
the management of business and the responsi-
bilities of property and to make him feel inde-
pendent of his father and possibly, he thinks,
to induce him to marry. .\ younger brother who
was married at the time had been advanced on
his marriage. In these circumstances it does not
seem so very extraordinary that the father should
make large advances to his eldest son and that
the son instead of hoarding tle interest (which
wight have given rise to jealousy and ill-will)
should throw the income which he did not
care to spend into a common fund investing it
with his father’s moneys for the ultimate benefit
of himself and his brothers. *Mr. Payne the
father had such command of money and such
skill in dealing with it that probably the son
lost little or nothing Dby not keeping his own
money in his own hands. On the whole their
Lordships see no reason to dissent from the
conclusion at which the Chief Justice arrived.
The Judgment of the Full Court was bhased on
a view which their Lordships cannot accept.
They thought that there could be no * reason-
“ able motive ”’ for making the gifts in question
unless it were found in the intent to evade
payment of duty. “The motive for saving
‘“ probate duty” they say ‘“reconciles with
“ reason what would otherwise appear to be
“ useless proceedings.” Though the gift might
be a perfected gift and the conveyance might
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fulfil all Icgal requisites a manifest desive on the
part of the donor to avoid payment of duty was
in their opinion cnough to prove an intent to
evade payment of duty within the meaning of
the enactment.

Thera remains the question as to McCalloch’s
mortgage. That was the testator's property at
the time of his death. The debtor as well as the
testatorresidedin Victoriaand was domiciled there.
The debt though a specialty debt in New South
Wales was a simple contract debt in Vietoria.
That being so it seems to their Lovdships that
the Chief Justic2 and Hood J. who dissented on
this point from his colleagues were right iun
holding that the deht was an asset in Vietoria
and recoverable under a Viectorian Probate
although it may well be that in order to
discharge the mortgage Probate duty would also
have to be paid in New South Wales and the
debt if recovered in Victoria might be retained
in Court until the mortgagees wers in a position
to discharge the mortgage. This result seems
to their Lordships consistent with the practice
as established in England and their Lordships see
no reason why 4 similar rule of practice should
not be leld to apply in an analogous case in the
States of the Australian Commonyealth.

Their Lordships will therefore humbly advise
His Majesty that the Order of the Full Court
should be discharged, eacl: party paying his own
costs of the Appeals thereto, and the Order of
the Chief Justice restored.

As the Appellants have succeeded in their
Appeal and the Respondents arc successful in
the Cross-Apveal there will be no Order as to

costs lere.




