Judgment of the Lords of the Judicial Coniniltee
of the Privy Conncil on the Appeals of
(1) Morl’s Dock and Engineering Company,
Limited, v. Wadey (No. 6 of 1902); (2)
Mort’s Dock and Enginecring Company,
Limited, v. Wadey (No. 43 of 1902); aud
(3) Wadey v. Mort’s Dock and Engincering
Company, Linited (No. 85 of 1903), from'
the Supreine Court of New Soutl Fales ;
delivered the 15th November 1905.

Present at the Hearing of Appeal No. 1:

Lorp MACNAGHTEX.
Loxrp IiNDLEY.

Sir. Forp NortH.
Sir ARTHUR WILSON.
Sir Jonx BoONSER.

Present at the Hearing of Appeals Nos. 2 and 3;

Lorp DavEy.
LorDp ROBERISON.
Sir ArTEUR WILSON.

[ Deliveired by Sir Arthur Wilson. ]

The action out of which these Appeals arise
relates to a contract, modified in some respects
by a second contract, under which the Plaintitf,
a contractor, undertook to construet for the
Defendants, a Dock Company, a graving dock
at Woolwich Dockyard, in the Port of Sydney,
The dock was to be 450 feet in length on the
floor from East to West, the ertravce from the
sea being at the East End.

The first contract was in a form familiar in
such cases. It comsisted of a specification
issued by the Company with general conditions
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annexed, a tender by the contractor, and an
acceptance by the Company of that tender, with
other subsidiary papers. It 1is necessary to
refer to some of the terms contained in thesc
documents. The specification contained the
followirig clauses nmongst others :—

“This coniract is for the formation of n dock measuring

<130 feet long on the floor, measured from the inside of

“iavert . . . . instrict accordance with the plans and
f

specifications.

“ Lequations—~"The  contractor will require to quarry
« «ullicient stone of approved quality to baild entrance head
aprons, sides, staivs, coping &e.

« Coffer-dam.—The contractor will require to build a
strong coffer-dam in front of the works far enough out to

-

~

allow of eaisson which will he built inside of dock, being
brought out and turned ronnd s0 as to go iate its fit, the

-

"

distance shown on the plins will admit of this. . . . .

~

The contracter will require to take npon hisell the whole
¢« responsibility  for ithe design, construction and maintenance
of the coffer-dam during the time the works are in progress
¢ and to remove same after the works are finished, and caisson
‘ has been properly fitted.

“ Cleaniny, &c.—After the works are finished the con-
“ tractor to remove all rubbish, materials, &e¢., and leave the
“ place clean and in proper order, The contractor will require
“to finish 100 feet of dock floor measured from inside of
invert in fifteen months from the date of contract and so give
“ the company possession of same for the purpose of building
“ the caisson thereon.

~
~

-

« Time.—As time is a great consideration the contractor is
required to state the shortest time in which he will
undertake to complete this work.”

«

kS

[{

ES

e General Conditions contained the fol-
lowing :—
« Possession of Ground.

« 7. In giving the coutractor possession of the site it shall
"« not be deemed that he is to have the exclusive possession but
“ anly a limited possession, that is to say, such possession as
“will enable him to perform the works comprised in this
“ contract.”

“ Delay.

« 99, If the contractor shall not be able to obtain possession
« of any portion of the ground required for the execution of
“ the works to be done in conmection with this contract, 6r
“ from any cause whatever arising out of the acts or defaults
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-
-

of the manager or any officers or sexrvants in his empiovment,
or from any accident bappening to the said works during
their progress not arising from the neglect or defanlt af the
‘ contractor or his servants or workmen, the contractor shall
be delayed or impeded in the execution of his contract, the
‘ contractor may from time to time within seven dayx of the
happening or occurring of such act, defauit or accident
(apply in writing to the manager for an extension of time on
account of such act defanlt or accident), setting forth the
cause of such application and the manager shall if he thinks
the cause suflicient but not otherwise, allow by writing under
his hand such an extension of time as he shall think ade-
quate, and the penalties et off and deductions to which
under this contract the contractor is liable, shall not attach
until the expiration of such extension of time, bur shall
attach and the contractor shall become liable to the same
from the date of the expiration of such extended tine or
times, and unless the contractor shall make such application
“within the time and in the manner aforesaid, and unless and
until the manager shall allow such extension or extensions of
time as aforesaid the contractor shall not by reason ot any
delay arisinz from the cause or causes aforcsaid or any of
‘ them be relieved in any way or to any extent of his liability
to finish and complete the works within the timé in this
contract specified, and in default of his <o doing, to pay and
to he subject to the liyqnidated damages, deductions and et
offs as in these conditions provided, nor shall the manager be
deprived in any way or to any extent of his rizht to deluet
or recover any sum or sums as liquidated Jdumagis and not
as or in the nature of a penalty or to make deducticns or
set. offs which under this contract he is entitled 1o make,

-
-

-

IS

deduct, or set off or receive from the contractor for or by
‘reason or on acecount of any delay in the completion of the
work or any portion of the same nor shall the rights, powers
“ and authorities by these conditions ziven to or vested in him
“ be in any way affected.”

Clause 25 provided for the deposit by the
contractor with the Company’s managcer ol a
sum equal to 5 per cent. of his tender as
security for his performance of his contract.
Clause 26 provided for periodical payments for
work done.

« Delay or Bad Work., Bankreptey, &e.

“27. In case the manager shall be at any time dissatisfed
¢ with the mode of proceeding or at the rate of progress of
¢ the works or any part thereof, or in case the contractor shall
¢ at any time neglect or owit to carry out the instructions
« of the manager or to dismiss any person employved when
“required . . . . the manager shall be at liberty without
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“ vitiating the contract and withaut prejudice to any vight
“that may have accrued to liguidated damages under any of
“ these conditions to take the works wholly or pattially out of
the hands of the contractors ”

4

~

“ Cancellution of Contract.

%28, In apy or cither of the events meutioned in the last
“ preceding cinuse of these conditions the manager shall have
“thie option nnd full power and authority in lieu of proceeding
“under such clause, and without prejudice to any right that
“ may have acerued to liquidated damages under any of these
“ conditions, to cancel this contract whether there are any
“ works remaining to b2 done or not, and in such case the
“ moneys which shall have heen previously puid to the con-
“ tractor on account of the prorks executed, shall be taken by
“ him as full payment for all works done under this contrict,
“and upon notice in writing under the hand of the manager
“ that le, under the authority of this condition, cancels this
‘“ contract, eing given the contractor, this contract shall be
“ cancelled, und thereupon all suns of money that may be due
% 1o the contractor or uupaid, together with all implements in
“ his posscssion and all materials previded by him upon the
¢ grourld upon which the work is being carried on or adjacent
“ thereto shall be forfeited and all sums of money held as
“ security or named as liguidated damages for the non-fulfil-
ment of this contract within the time specified shall atso be
forfeited and become payable to the company, and the said
implements and waterials shall become and be the absolute
<« property of the company, and with the moneys so forfeited
“and payable a3 aforesaid shall be considered as ascertained
“ damages for breach of contract.”

The Plaintiff’s tender dated the 1st February
1899 was for a lump sum of 38,7917 17s. 9d.,
and he undertook to complete the works within
75 weeks from the notification of the acceptance
of his tender. That tender was accepted on the
6th February 1899, which latter date was there-
fore the date of the cowmpletion ol the first

~

<

¢

contract.

At the time when the first contract was
entered into, the fact appears to have Dleen
overlooked that there already existed a contract
between the Company and a firm of Solomon
and Bell, by which that firm had undertaken to
clear away the upper surface of the site of the
intended dock down to a certain level.
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It was obvious that the existence of this
contract might interfere with the carrying out of
the Plaintiff’s contract for the construction of the
dock. The difficulty thus arising led to the
making of the second contract, which was dated
the 16th March 1899. It recited and annexed
the documents already referred to as constitu-
ting the first contract, and that it had been
agreed to alter, vary, and extend that contract.
And it provided : —

¢ He the contractor shall and will perform the various works
“in and about the full and proper formation and completion
of the said graving dock . . . . within the time and at
or for the price or sum in 1he said tender mentioned. . . .”
“ 1. B. The contractor shall make no objection to or take
any exception to the fact that the company is unable at the
“ present time to give him possession of the whole of the site
¢ for the proposed dock as provided by the said geueral cou-
ditione. The company will as soon as is practicable give
him possession of such site up to where certain pegs arc
tnserted about 220 feet from the lower end of the wall

<

~

<

~

s
~

-
&

>
-~

-

dividing the property of one Fesq and the company and will
from time to time as oon asis practicable as the firm of
“ Solomon and Bell (herein-after mentioned) from time to time
“ complete their contract (herein after mentinued) with the
“ company give possession to the contractor of such portions
of the said site as have been completed by the said firnt so ax
“to enable him to carry out his contract within the time
“ gpecified without extra cost or expense to the contractor.

“ (. The company having entered into a contract with the fivm
“ of Solomon and Bell for certain works in connection with
“ the site of the said dock the contractor shall at his own
“ expense make such amicable mrrangements with the said
firm up to the said 220 feet as will enable im to duly
perform and complete this contract, and cn such performance
and cowmnpletion of this contract he shall complete so much of
¢ the contract between the company and the said firm as shall
or may be incompleted by the said firm by reason of the site
“ mentioned in the said firm’s contract being occupied by the
¢ contractor's plant or from or by any other reason and he
*¢ shall and will indemnify and save harmless the company and

2
-

its cffects against any actions Josses damages and expenses in
“any way arising out of the premises, and if he should muke
“any arrangements with the said firm to take over their said
- contruct or any part thereof such arrangemsnts shall be at
the expense of the contractor be® first approved in writing by
“ the company.

“D. The contractor shall within 8 wecks {rom the first day
“ of March instant commence work in connection with the
< goffer-dam  mentioned in the said specification and shuall
38627, B
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“ procced  with such work with all pessible dispaich and
“ expedition  continuously and without interval (Sundays
‘“ excepted) until the same is duly completed in accordance
“ with the said specification general conditions plans and these

Yopresents. . .7

“ 2. No extra time whatsoever for any of the works mentioned
in or contemplated by the said spocifieation general con-
“ ditiou~ plans tender and these presents shail on any account
“orin any cvent be allowed or ¢laimed beyond the period of’
“ 75 weeks mentioned in the said tender of the first day of
* February last but such 75 weeks shall commence from the
¢ first «day of March instant.”

In pursuance of Clause 1 B of ithe last-
mentioned contract possession of the dock site
from the castern extremity np to the 220-feet
linc mentioned in that clanse was secured to
the Plaintiff. The remainder of the site was
obtained by him 2t various subsequent periods
from the Defendant Company or from Solomon
and Bell. There was some conflict of evidence
as to the exact dates at which portions were
acquired, but from the view whieh their Lord-
ships take of the essential facts of the case, it is
unnecessary to examine these matters in detail.
The Plaintiff made the deposit contemplated
by Clause 25 of the General Conditions, and
proceeded to carry out the work of excavation,
bringing plant, tools, and materials on to the
ground for that purpose.  Certain swuns were
paid to Dhim from (ime to time by the
Company, but on the 21st June 1900, according
to lLis Case, there was a large baiunce due to
him on the account. TUp to that time the
work done Dby him had been largely at
the western or landward end of the dock.
Franki, the Company’s manager, had become
dissatisfied with the progress of the work at the
eastern or seaward cnd, and on that day, the
21st June 1900, acting under Clause 28 of the
General Conditions, he wrote to the Plaintiff :—

« Re Contract for the formation of Graving Dock at
Woolwich Dockyard, Parramatta River.”
“T beg to give you notice that I am dissatisfied with the
« mode of proceeding and rate of progress of the works at the

i
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““ entrance to the dock and up to the £20-feet peg, referred to
 in your contract with the Compuany of the 16th day of March
« 1899 and therefore in pursnance of Section 28 of the (reneral
“ Conditions T hereby cancel the said contract.”

The Plaintiff thercupon brought the present
Action in the Supreme Court of New South
Wales. The substance of his complaint was
that Lis contract had been improjerly termi-
nated, whereby he had lost the profits which
he might otherwise have made, and that as a
consequence of that termination his plant, tools,
and materials had been taken by the Company,
and the money balance alleged to be due {o him
had been lost. It may he said generally that
the pleadings raised all the requisite issues;
but it is necessary, in order to deal with these
Appeals, to examine portions of the pleadings in
some degree of detail.

“The declaration conlained nine counts. The_
first count stated in general terms the contract
for the making of the dock and its partial com-
pletion by the Plaintiff. It contained the usual
averments of readiness and willingness on his
part and of the fulfilment of conditions pre-
cedent. It assigned as breach the Manager’s
cancellation of the contract whereby tlic Plaintiff
sustained damages.

The second count was differently framed. It
stated the contract for the construction of the
dock. it averred that “ it was mutually agreed
“ Dby the said contract that the Defendants
““should as soon as was practicable after
the date of execution of the said contract
give to the Plaintifi possession within the
meaning of the said contract of a certain
« portion of the site of the said proposed dock
“ and would from time to time as soon as was
practicable as the firm of Solomon and Bell in
the said contract mentioned from time to time
should have completed a certain contract
¢t before then entered into by them with the

-~

3
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-
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‘“ Defendants give to the Plaintiff possession of
** such portions of the said site so completed as
‘“ aforesaid and so as to enable the Plaintiff to
* carry out his said contract with the Defendants
“ within the time in such contract provided and
*“ without extra cost or expense to the Plaintiff.”
It then set out the power of determining the
contract given to the manager by Clause 28 of
the Gereral Conditions and the forfeitures to
follow from its exercise; it averred readiness
and willingness and the fulfilment of conditions.
And Ly way of breach it alleged that * the
“ Defeodants did not give to the Plaintiff such
“ possession as aforesaid of the said first-
“ mentioned portion of the said site as soon as
was practicable as atoresaid nor did they from
“time to time as soon as was practicable as the
“ said firm of Solomon and Bell from time to
time completed their said contract give to the
“ Plaintiff posscssion of the aforesaid other
portions of thie said site as aforesaid nor did
¢ they give to the Plaintiff such last-mentioned
¢ portions so as to cnable him to carry out his
“ said contract with the Defendants within the
“ time therein mentioned nor without extra
“ cost or expense to the Plaintiff but neglected
“and refused to give and kindeved and pre-
‘“ vented the Plaintiff from obtaining possession
“as aloresaid of the said portions of the said
“site and hindered delayed and preveuted the
“ Plaintift from dualy performing the said con-
“tract on his part and from performing tlhe
“sid contract as cheaply as he otherwise could
“and would have done or within the time in
“ the said contract mentioned and by means of
“the premises the said manager became dis-
satisfied with the mode of proceeding and rate
“ of progress of portion of the said works and
*“the said manager thereupon gave notice of
cancellation of the said contract as aforesaid

-~

&

-
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“ whercby the Plaintiff suffered the damages in
‘ the first count alleged.”

The seventh count was in trespass and the
eighth in trover, and both related to the plant,
tools, and materials upon the ground. The
ninth count was a money count for goods sold
and delivered, work done, money paid, mouney
had and vreceived, interest, and on accounts
stated. This count related to the moneys said
to have been due on the balance of account.

Amongst other pleas the Defendant Company
pleaded a fifth plea to the first count, a tenth
plea to the seventh and eighth counts, and a
twelfth plea to the ninth count. Xach of those
pleas relied upon the manager’s right under
Clause 28 of the General Conditions to cancel
the contract if dissatisfied, and upon the fact of

— — — — — — — — ‘his having done so; and on this ground they

justitied what was complained of.

To the last-mentioned three pleas the Plaintiff
filed, amongst other things, a second replication
“ that the alleged dissatisfaction of the said
“ manager and the alleged unsatisfactory mecde
“ of proceeding and rate of progress of the said
work were caused if at all by the fault of the
Defendants in neglecting and refusing to give
and in hindering the Plaintiff from obtaining
‘ possession of the site of the said dock for the
 purposes of carrying out the said work by the
¢ Plaintiff and in supplying certain incorrect
¢« plans for the purposes of the said work to the
¢ Plaintiff and not otherwise.”

The Defendant Company demurred to the
Plaintiff’s second veplication.  The demurrer
came on for argument before the Supreme Court
of New South Wales, and on the 3th November
1900 that Court held the replication to he good
and disallowed the demurrer.

Against that judgment, the Defendant Com-

pany appealed to His Majesty in Council, and
38627, C
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that Appeal is the first of the three with which
their Lordships have now to deal. It was
argued in November 1902, but after the close of
the argument the learned Counsel for the parties
became aware that in the meantime the case
had gone for trial in New South Wales, and so
informed their Lordships, and accordingly
judgment was held over.

This Appeal turns merely upon the allega-
tions m the pleadings and has mno material
bearing upon the actual issue of the Case.
The substance of those allegations seems to
their Lordships to be shortly this: The Plaintiff
complained that he had not be:zn allowed to
carry out his contract, that his plant, tools, and
materials had been appropriated by the Company,
and his money withheld from him, The answer

— — —was, that the manager was dissatisfied with the

mode of proceeding and at the rate of progress of
the works, that, as he was entitled to do, le
bad determined the contract, and that thereby
the plaat, tools, and materials, and all money
balances become forfeited. The reply was, that
the defects in mode of proceeding and in the
rate of progress with which the manager was
dissatisfied were caused by the Defendants’ own
default in the fulfilment of their own part of the
contract. This being so the case falls precisely
within the authorvity of Roberts v. The Bury
Improvement Cominissioners L.R. 5 C.P. 310,
which was cited with approval in the judgment of
this Board in Lodder v. Slowey, 1901 A.C. 442.

Their Inrdships therefore agree with the
judgment of the Supreme Court upon the
demurrer.

After the Judgment upon the demurrer had
been delivered by the Supreme Court the Case
proceeded, and came on for trial betore Cohen J.
and a jury on the 19th and following days of
February 1901.  The point upon which the Case
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was disposed of on that occasion was raised, in
form, upon an objection to proposed questions.
Counsel for the Plaintiff formulated two ques-
tions to be put to his witnesses :——“ 1. Did the
‘ Defendants give the Plaintiff possession of the
‘¢ site, so as to enable him to complete his contract
“ within the time specified for its completion
“ and without extra cost or cxpense to him?
“2. Was the delay on the part of the Plaintiff
“in carrying out his contract caused by the
« Defendants’ failure to give Plaintift possession
“ of the site on which tlic dock was to be con-
“structed, so as to enable the Plaintiff to
¢ proceed with and carry out the contract at
*“such a rate of progress as wouldl be required
“ to ensure completion within the time?” These
questions were objected to, not for any matter
of form, but upon the ground of substance that,
having regard to the terms of the contract
between the parties, the questions were
irrelevant.

Tor the Plaintiff it was contended that under
Clause I B of the contract of March the Com-
pany was absolutely bound to give the Plaintiff
possession of the dock site outside the 220 feet
line “so as to enable him to carry out his con-
“ tract within the time specified without extra
“cost.” For the Defendant Company it was
argued that there was no obligation to give up
the ground except as Solomon and Bell finished
their contract. The learned Judge rejected the
Plaintiff’s construction of the clause in question
and cxcluded the propcsed questions ; and there-
upon the Plaintiff accepted a non-suit.

The Plaintiff then applied to the Full Court,
and that Court by its judgment, delivered by
Darley C.J., on the 12th November 1901, con-
strued the contract, accepting the Plaintiff’s
view as to its effect, set 2side the non-suit, and
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ordered a new trial. Against that decision of
the Full Court the Defendant Company appealed
to His Majesty in Council, and the Appeal so
brought is the second of those with which their
Lordships have now to deal. It was called on
for argmment in February 1903, but by that
time the new trial ordered by the Full Court
had taken place, and the Case had again come
before the Full Court in the proceedings
which are now the subject matter of the third of
these Appeals. The hearing was accordingly
adjourned. — —

The new trial ordered by the Fall Court took
place before Pring, J., and a Special Jury in
March, April, and May 1902. It bad to do
purcly with the questions of fact. Evidence
was given, and at the close of tle Case the
learned Judge left’ certain questions to the
jury, and obtained their answers:— (1.) Did
¢ the Defendants from time to time, as soon as
“ was practicable, as the firm of Solomon and
“ Bell had completed their contract, give the
“ Plaintiff possession of the site and so as to
“ enable him to carry out his contract within
“the time and without exlra cost or expense
“to him?” Answer, ‘“ No.”” ¢ (2.) If the first
« question is answered in the negative, were
“ Franki's dissatisfaction and the unsatisfactory
“ mode of proceeding and rate of progress of the
“ work caused by the default of the Defen-
“ dants in not giving possession of the site?”
Answer, ¢ Yes.” ‘“Was the Plaintiff ready and
“ willing to perforin the contract according to
«“ the terms thereof ?” Answer, “Yes.” A
verdict was returned for the Plaintiff for 11,139/.

The Defendant Company moved the Full
Court to set aside the verdict and to direct a
pew trial or to enter a verdict for the Defendant
Company on the grounds, amongst others, that
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the learned Judge at the frial ought to have
divected a verdict for the Defendant Company,
inasmuch as there was mno evidence to go to
the jury, either of the Plaintiff’s readiness and
willingness, or that the Plaintift’s delay, which
led to the cancellation of the contract, was
caused by the Defendant Company’s failure to
give him possession of the site.

The Full Court by its Judgment of the 13th
November 1202 held that there was no sufficient
evidence to go to the jury, set aside the verdict
and divected a verdict for the Defendant Com-
pany. Against that Judgment the third of the
present Appeals was brought by the Plaintilf to
His Majesty in Council. And the sccond and
thivd Appeals having now been argued tigether,
the whole Case is before their Lordships.

Two questions arise for decision. The first is
as to the construction of Clause 1 B of the con-
tract of March 1599, and their Lordships can
find but little in any of the other Cluuses of
that countract, or of the earlier documents, to
assist in the interpretation of the words in
question. The essential words arc “The Com-
“ pany will from time to time 2s soon as is
“ practicable, as tlie firm of Solomon and Bell
¢ from time to time complete their contract
“ with the Company, give possession to the
¢ contractor of such portions of the said site us
‘ have been completed by the said firm, so as to
“enable him to carry out his contract within
“ the time specified without extra cost or expense
“to the contractor.” Only two possible con-
structions of these words have heen suggested,
That of the Plaintift is, that the werds ¢ so as to
“ enable him to carry out his contract within
“ the time specified without extra cost,” control
everything that has gone before, and constitute
an unqualified undertaking that whatever
Solomon and Bell may do, the Plaintiff shali have

the various portions of the site in time to carry
33027. D
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out the terms of his contract. The construc-
tion contended for by the Defendant Company
is, that the subject matter of the clause is
limited to such portions of the site as shall he
from time to fime completed by Solomon and
- Bell, that therefore no obligation on the part of
the Company as to any part of the site came
into existence uantil that part was vacated by
Solomon and Bell, and that the later words could
not properly be construed so as to extend the
scope of the agrecraent embodicd in the clause.

The scquence of the phrases used in the
clause favours the latter construction, and there
is no doubt that the last words of the clause, if
regarded as a proviso overriding the limitations
that bave gone before, are badly chosen and
awkwardly introduced. On the other band,
their Lordships think there is great weight in
the consideration relied upon in the Chief
Justice’s Judgment of the 12th November 1901,
that the Defendants’ construction of the clause
gives no eflect whatever tc the later words
“ 50 as to enable him to =zarry out his contract.”
An additional argument of some litfle weight
in favour of the Plaintiff’s contention arises
from the fact that the first contract, in Clause 22
of the General Conditions, allowed for a possible
extension of time in case of delay in obtaining
possession, that that limited protection to the
contractor was taken away by Clause 2 of the
second contract, and that nothing was given in
substitution unless it is to be found in the clause
now under consideration. In the view which
their Lordships take of the third Appeal the
decision of this question will not affect the
rights of the parties, and is only material as it
affects the costs of the second Appeal. On the
whole their Lordships are not prepared to dissent
from the Full Court as to the construction of the
clanse. That is sufficient to dispose of the
second Appeal.
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It remains to consider the questions of fact
which were dealt with at the second trial, and
which form the subject of the third of the
present Appeals. As, however, their Lordships
agree with the conclusion arrived at by the
Supreme Court, this part of the Case may
be dealt with broadly withcut examination
of the evidence in detail. The issues of fact
were formally raised by the Plaintiff’s averments
of his own readiness and willingness to complete
his contract. by the concluding allegation of his
second count, and by his sccond replication. And
the substance corresponds with the form. What
bad to be tried was whether on the 21st June
1900 the Plaintiff was in a position to carry out
lis contract, or would have been so but for
the default of the Defendant Company; and
whether the backwardness of his work was
caused by the Defendant Company’s failure to
give him possession of the site of the dock,
As to these averments the burden of proof
lay upon the Plaintiff, and if he failed to prove
them his suit must fail.

It has already been stated that the seaward
end of the dock lay to the east. The heaviest
part of the contractor’s work lay at that end,
There was to be the entrance, with its masonry
piers and other appliances, and outside that end,
had to be constructed the coffer-dam, without
which the work could not be carried out. ™The
contract clearly contemplated that the work at
that castern end shouald be promptly proceeded
with. Clause 1 D of the second contract
expressly required that work in connection with
the coffer-dam should be commenced within
eight weeks from the 1st of March, and pro-
ceeded with continuously until completion,
The contract also required the contractor to
finish 100 feet of dock floor measured from
inside of invert by the 1st June 1900, and give

38627. E
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the Company possession of the same for the
purpose of building the caisson thereon.

The coffcr-dam was not commenced, nor were
the materials for it procured until long after the
contract time. It was only finished, according
to the Plaintiff himself, about the middle of May
1900. On the 21st June little, if anything, had
been done towards clearing the 100 feet, which
was to have been finished by the 1st June, and
the entrance piers were unbuilt. The delay in
the progress of the works at this eastern end was
the ground assigned by the manager for his dis-
satisfaction, and for the termination of the
contract. The Case put for the Plaintiff is not
that lie did not obtain possession of the ground
which was to be the site of the eastern works.
His Case is, as presented to their Lordships, that

~under the comtract the stone for building the— —

pier heads at the eatrance was to be obtained by
quarrving upon the site of the dock, that the
only suitable stone on the site lay considerably
to the west, that there was delay in giving him
possession of the western portions of the site,
that the backward condition of the castern works
was due to the want of the stone, and that that
want was caused by the Defendant Company’s
failure to give him possession of the western site
in due time.

With regard to the Plaintiff’s readiness and
willingness their Lordships are unable to see any
trace of evidence to support a finding in his
favour. The fact is undisputed that he had
postponed the construction of the coffer-dam so
long that it was impossible for him to fulfil the
terms of his contract, and he does not even say
that any act or default of the Defendant Com-
pany prevented his erecting that eoffer-dam in
due time. Their Lordships also agree with the
Supreme Court in thinking that there was no
evidence to go to the jury on which they could
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properly find that the condition of things with
which the manager was dissatisfied was caused
" by delay in giving possession of the site or any
part of it.

Their  Lordships  will humbly advise His
Majesty that all the threc Appeals should be
dismissed.  The costs of the first Appeal will be
paid by the party Appellant in that Appeal, and
there will be no Order as to the costs of the
second and third Appeals which have been heard
together.







