Judgiment of the Lords of the Judicial Com-
mittee of the Privy Council on the Appeal
of Rame Kanta Das Mahapatia and others
v. Chowdhu i Shamanand Das Pohairay Bidy-
adhar Bhuiyan Mahapatra, from the High
Court of Judicature at Fort Willigm i
Bengal ; delivered the 11th March, 1909.

Present at the Hearing :
Lord MACNAGHTEN,
Lorp ATKINSON.

Sir ANDREW SCOBLE.
Sirk ArRTHUR WILSON.

[ Delivered by Sir Andrew Scoble.]

T'he question for determination in this Appeal
is whether the succession to the estate to which it
relates is governed by a family custom of suc-
cession by lineal primogeniture, or by the ordinary
Hindu Law. The estate is considerable, the
major portion of it being comprised in two
mahals named Killa Talmunda and Taluk Aranga,
situated in the district of Balasore, in the Pro-
vince of Orissa. The parties to the suit are
members of the same family, the Appellants
representing a junior, and the Respondent the
senior, branch of it. The Appellants were
Plaintiffs in the suit, in which they alleged that
the family was an undivided family, governed by
the Mitakshara School of Hindu law, and claimed
partition of the family property under that law.
The Respondent, in his written statement.
-asserted that “according to the custom obtaining
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“1n our family from a very remote period, the
““ eldest son of the eldest branch of the family
‘“ becomes the malik of all properties, and his
““ younger brothers are entitled to maintenance
¢ only without having any share in them.” TUpon
the issue thus raised, the Subordinate Judge of
Cuattack found in favour of the Plaintiff's, but his
decision was reversed on appeal by the High
Court at Caleutta.

The family is a Brahmin family long esta-
blished in Cuttack, members of which are proved
to have held the office of Chowdhuri, under both
the Mogul and the Mahratta rule. A great deal
ot information as to this office is to be found in
an official Minute by Mr. Stirling (Secretary to
the Commissioner) on Tenures in Orissa, dated
10th October, 1821, to which their Lordships
have been referred by Counsel on both sides, and
which appears to he a very carefully-drawn and
reliable document. According to this Minute,
under the government of the Gajpati native
sovereigps, the country was divided for fiscal
purposes into districts called Bissee and Khund,
over each of which were placed two officers, one
called Bissoee, or Khund-adipati (terms signifying
chief of a division) aud the other an accountant,
called the Bhoee Mool. On the introduction of
Todur Mull’'s revenue settlement, under the
Mogul government, somewhere about a.n. 1580,
Mr. Stirling says :—

«“The titles of Khund-adipati and Bisscee became
“Jost entirely in the more familiar designation of
¢ Chowdree (Chief), a word introduced from Bengal
“and Upper India, though, probably, not unknown
« before in the province, and the Bhoea Mool received
“ the appellation of the canoongoe willaity (country
*or provincial canocongoe). The portion of the per-
i gunnah under the wore immediate charge of each

“was called talooka, and the managers generally
“ talookdars.”
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There does not appear to have been any
change in the position of these officers under the
Mahratta government, and Mr. Stirling came to
the conclusion that there exists

“ ample ground for asserting the Mogul and the
*“ Mabratta talookdars, who formerly managed and
““collected the revenues of so considerable a propor-
“ tjon of the district with the designation of chowdrees
“and canoongoes, were the hereditary revenue and
« police officers of the old Hindoo government under
‘“ another name.”

The remuneration of these officers appears to
have been an assignment ot rent-free land called
“nankar,” and the right to certain perquisites or
““russooms.” As regards the ownership of land,
Mr. Stirling observes:— 8

“ The chowdree has been generally off-hand assumed
“ to have been a proprietor of land, though the word
“is obviously only a title given to the head officers
(or talookdars) of a pergunnah, and which in modern
“ timea has been adopted by the headman of nearly
‘““ every hereditary art, profession, and bazaar. . . .
Nobody, I believe, ever supposed for a moment that
the person called canoongoe by the Moguls was other
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“ than a mere servant of Government, though succeed-
ing by regular inheritance to his office. . . . There
is obviously no more reason to assume that the
chowdrees or chiefs of pergunnahs were the pro-
prietors of the land comprised in them than that
“ the canoongoe talookdars were~—a conclusion from
‘“ which most minds would probably revolt, however
“ predisposed to see an absolute European landlord in
‘“ every superiot revenue manager connected here-
« ditarily with the soil.”

But as regards the offices held by both chow-
drees and canoongoes, Mr. Stirling goes on to
gay \—

“ Their tenures were certainly generally heritable,
‘“ though cases of removal were of frequent occurrence,
“and all the larger holders found it convenient to

*“obtain a sunnud of appointment, or, say, of con-
* firmation, on succeeding to their inheritance. The



4

“ very unscrupulons manner in which the right of
‘““ouster was exercised by the native rulers, as is
“ obvious. from the frequent occurrence of the word
“ tughueyyour (or change) in the snnnuds, might lead
“ to a conclusion unfavourable to their acknowledged
“title to transmit hereditarily, and furnishes, at all
“ events, a strong ground of presumption that they
“ were regarded as officers of trust, liable to be called
‘ to account for their conduct.”

But, he concludes,

“ it is my decided opinion that, from the hereditary
“ character pervading so remarkably all the institu-
““ tions of the Hindoos, they at all times possessed an
“ Imperfect title of property in their offices, which was
“ distinctly admitted and recognized by the practice
“ of the Mognl government.”

In the light of these general considerations,
their Lordships have carefully examined the
evidence produced by the Respondent in support
of hig claim. It consists mainly of two ancient
documents, as their Lordships are unaole to attach
much importance to admissions made in recent
years by members of the family. The first of
these documents is called an ‘* Appeal of Gopinath
Paharaj Chowdhuri to the Public for Testimony.”
The date is wanting, but it must have been
written at some time between A.D. 1729 and 1745.
It1s addressed to all officials, ryots and cultivators
of Sarkar Biro-—which is presumably the talooka
of the applicant—and recites that :—

“ A Sanad of former ages of the time of the
‘“ Fmperor Jahangir bearing the seal of Rashid Beg
“ Khan granting for salary 155 batis of land as
“ nankar, subject to service as Chowdhuri of the
“ aforesaid Sarkar, has become very old and owing to
‘ the paper being worm-eaten and worn out, it was
_ “not capable of being preserved for ruture time;
« therefore, in 1137 Amli (A.D. 1729) it was shown
“+ to every gentleman, to men of respectability and all
“ residents and amlas and functionaries of the said
“ Sarkar.” '
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It was therefore requested that ¢ those

acquainted with the facts ” will

“ prove the document as well as the fact that the
“ forefathers of this applicant from past ages dis-
“ charged the duties of Chowdhuri of the said Sarkar
“in consideration of the nankar zamindari and that.
* this applicant also keeps in atteudance in the office of
* Thanadars and Amins and gets the revenue paid.”

It does not appear whether anybody complied
with the request that he should “record his
evidence on this paper” ; but on the back is an
endorsement : *“ 155 batis of land under former
Sanads assigned as nankar has been confirmed and
granted to Chowdhuri Paharaj,” and particulars of
the land are given.

The second document is a Sanad dated in
A.0. 1745 and granted to the eldest son of the
Gopinath just mentioned. It is addressed to the

Mutsuddis and other functionaries of the mahals

described in the Schedule and recites that :

“the office of Chowdhuri under Sanads of former
“officials was for ages vested in (the ancestors of)
“ Raghunath Paharaj. Now he has appeared before
““ his Honour, and has made a representation, and his
“ loyalty, truthfulness and his services have become
¢ disclosed. Therefore heisappointed as before to the
“ office of Chowdhuri of the said mahals. It is required
“ that you all will conduct all business of the said
 pergunnahs as before in consultation with him and
“ by his advice . . . and yon will leave to him all that
“is customary for the Chowdhuri and in respect of
“ the nankar as was the practice before. The said
¢ Chowdburi is required that he will not in the
“ glightest degree omit to fulfil his duties loyally, and
- for the benefit of the Sarkar and for the welfare of
“ryots. He will appropriate the profits of the dastur
‘“and nankar lands as before, and he will pay the
“ proper rent of the jaghirdars under him year by
‘ year according to ancient usage, and he will make
“such endeavours as will make manifest his great
“ lovalty and services daily, even more than before,
 then he will get his reward.
PCJ 1L I




6

On the back of the Sanad is an endorsement
‘“ Chowdhuri’s office confirmed in favour of
Raghunath Paharaj Chowdhuri,” together with
particulars of fifteen mahals, which do not
correspond with those mentioned in (opinath’s
document, or those in dispute in this suit.

These documents have been recited at length
because, as already observed, they form the only
reliable evidence of the status of the family under
successive native governments. In the opinion of
their Lordships, they fall far short of establisking
the claim of the Respondent. They show, indeed,
that the office of Chowdhuri was held, for many
generations, by a member of the family, and that
to the holder of that office certain lands were
assigned as a part of his remuneration. But the
grant was of an office only, and to an individual,
to be held during good behaviour. It was clearly
revocable at the pleasure of the sovereign, by
whom it might be conferred, not merely on the
eldest son, but upon any member of the family,
or, indeed, on anybody. Iu the nature of things,
the office could only be held by one person at a
time, and, as Mr. Stirling points out, such offices
were « geherally heritable ” ; bui these considera-
tions, though they may suggest a presumption,
are not sufficient to establish a right. For this
purpose, the evidence must be clear and un-
ambiguous, which, in this case, it is not. Besides,
it is hard to see how a family custom of
succession to an estate not absolutely owned by
the family could ever have existed.

So far, therefore, as relates to the period of
native rule in Cuttack, the case of the Respondent
fails. It remains to enquire whether, after
the British conquest, there was any recognition of
the existence of such a custom, either by the
family or by the Government.



‘The conquest of Cuttack took place in 1803,
and by a Proclamation dated the 15th September,
1804, the British Government declared its inten-
tion to adopt “ such a plan for the settlement of
“ the landed revenue of the Province . . . . as
‘“ may be most conducive to the prosperity of the
“ country and to the happiness of the inhabitants.’
With this view, it. was ordered that a settlement
of the land revenue should be “concluded in all
‘ practicable cases with the zemindars, or other
“ actual proprietors of the soil (unless when dis-
¢ qualified by notoriously bad character or other
“ good and sufficient cause) for the period of one
““ year,” on the expiration of which further settle-
ments would be made * with the same persons (if
“ willing to engage, and they shall have conducted
“ themselves to the satisfaction of Government)”
for further periods of three, four, and three years
respectively at gradually enbanced rates. At the
end of these eleven years, in 1822, a permanent
settlement would be ¢ concluded with the same
“ persons (if willing to engage, and they have
“ conducted themselves to the satisfaction of
“ Government, and if no others who have a better
¢ claim shall come forward) for such lands as may
* be in a sufficiently improved state of cultivation
“ to warrant the measure on such terms as Govern-
“ ment shall deem fair and equitable.”

In the following year, Regulation XII. ot
1805 was passed, confirming and explaining this
Proclamation, from sections 2 and 4 of which it
appears that the first settlement was made with
the persons in possession of the lands, and that
the settlement extended to “the Mogulbundy
“ territory of the zillah of Cuttack,” in which the
lands now in suit are situated; and by s. 36 it
was provided that “ncthing hereiu contained
“ shall be construed to authorize the division of




8

“ the lands comprised in any estates in the zilluh
“ of Cuttack, in which the succession to the entire
“ estate devolves, according to established usage,
“ to a single heir.” in which cases Regulation X.
of 18 0 was to apply, and the Courts were
directed to give effect to “the local custom of
“ the country.” Generally, however, these newly-
formed estates were declared to be descendible
like other descriptions of property to all the heirs
of the deceased proprietor, according to the
Hindu or Mahomedan law of inheritance, as the
case might be, and to be liable to partition when
devolving on two or more heirs. Regulation XI.
of 1816, which exempts certain tributary estates
in Cuttack from partition, does not appear to
apply to the estate in question in this suit.

It will have been noticed that, in the Pro-
clamation, the settlement is to be made ¢ with
“ the zemmdaris ox other actual proprietors of the
“soil.” In Mr. Toynbee's Sketch of the History
of Orissa from 1803 to 1808 (p. 26) an explana-
tion 1s given as to the persons included in the
designation of zamindars : —

“ During the confusion which ensued between 1801
“and the British acquisition of the Province in 1803,
“ 1t seerns most probable that the chowdharis, kanungos,
“ mokadums, and other persons entrusted with collec-
‘“ tions in estates held Xhas, or who had given
“agreements to the amils to pay the lump sums due
“ from otber lands, assumed the title of zasnsndar, and
¢ claimed to bold the land itself in virtue of hereditary
“ right, valid or invalid, as the case may be, to collect
“its rents. Broadly speaking, therefore, the zamindars
“ of Orissa were, at the time of the British acquisition,
“ eivher principal ymokadains with a hereditary right of
“ collection, but without any right, title, or interest
“in the land itself; or Government officers, chiefly
“ chouddharis and kanungos, in charge of collections.”

It now becomes necessary to trace the history
of the family and their estate after the advent of



the British Government, and this history will be
more easily understood by reference to the sub-
joined pedigree :—

Das.

Ram Prashad’
Das

sudarshan
l
Gadadbar Das.

Ralabhadra Prashad
Das.
Raj Narayan
Pas,

d Das.

Jugal Kishore Das.
|
Goknlanan

der

llalad har Das.

Das,

Tribikram Das.

Sachitanand Shamsun
Das,

Jagannath Das.
Rama Kanta
Das

Dinabandhu Das,

d

Shamanan
Das,

‘44
Das.

I

|

and

Harihar Prashad

Jugadan
Das

From their pedigree it appears that Jugal
Kishore left two sons, Tribikram and Sudarshan,
the elder of whom, Tribikram, entered into
successive engagements with the British Govern-
ment from 1805 to 1818, when he died. The
second of these engagemecnts, for three years
from 1805 to 1808, is printed in the Record, and
1s dated 29th July, 1875. It is addressed to the
rvots, cultivators, mokadams, and sarbarakars
of Kiila Talinunda, and recites that Bir Bikram
Paharaj, according to usual custom, and in con-
sideration of good services rendered by him in

P.CJ.o1n. C
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1804, and also in consideration of the fact that he
had ““ signed the settlement decision for 1213 to
1215 Amli for an annual jumma of Rs. 1,154.13.5
“. ... and duly submitted the kabuliyat and
“ kistbundi in this Court, 1s confirmed.” No
inference can be drawn from this document,
which is in common form, and is limited, as
might be expected, to the grantee’s liability for
the revenue demand.

Tribikram died in 1818, and by an order of
the Collector of the District, dated 11th March,
1818, ‘“the zamindari was recorded in the name
of Chowdhuri Jagannath Das, son of the deceased,
and the revenue was realized from him by the
Government.” Thereupon, Tribikram’s younger
brother, Sudarshan, filed a suit claiming ‘“a half
share of the zamindaris belonging to the estate”
of his grandfather and father, and a half share
of the cash and value of movable properties
belonging to the estate of his father. This suit
was compromised upon terms which secured to
the claimant far more than the maintenance
allowance to which he would have been entitled
had the succession to the estate been governed
by the rule of lineal primogeniture, and which
further bound his nephew and his heirs neither
to sell nor in any way to hypothecate the zamin-
daris without the consent of the younger branch
of the family. This condition, however, soon
seems to have been broken, for it appears from
Government records that in 1837, one Gobardhan
Das purchased a half share in the zamindari at
an auction sale; and that subsequently Haladhar
Das, the younger brother of Jagannath Das
brought a civil suit in respect of the other halt
share and obtained a decree, “and thereafter he,
the said (Haladhar) Das, of his own accord, gave
out of the same a four annas share to Chowdhuri
Jagannath Das, and made a petition for the
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remaining four annas share being recorded in
his own name.”” This was accordingly done,
and the zamindari was entered in the Govern-
ment records as the zamindari of Chowdhuri
Jagannath Das Paharaj and Haladhar Das and
Gobardhan Das by an order dated 27th July,
1842. It should be noted here that Haladhar, as
a matter of fact, brought two suits, one for a half
share of Killa Talmunda and the other for a half
share of Taluk Aranga, and obtained er paite
decrees in both suits, in the absence of his brother
from the district; but a final agreement was
made, on his brother’s return, in which it is
admitted that there is no practice in the family
about partition on account of a brother’s share”
and Haladhar, as the result of the litigation,
merely obtained a four annas share in the Zamin-
dari of Killa Talmunda “on account of his
maintenance allowance,” and relinquished his
claim to any share in Taluk Aranga, and all other
movable and immovable properties possessed by
the defendant, and to the costs of the suit.

Jugannath died in 1862, leaving an only son
Dinabandhu, so that in this instance no question
of primogeniture could arise. Dinabandhu died
in 1871, leaving three sons, one by his first wife,
named Harihar, and two by his second wife named
Rama Kanta and Balabhadra, the present Appel-
lants, both of whom were minors at the time of their
father's death. Harihar's name was entered on
the Revenue Registers without objection ; and on
his death in 1885, his widow Saraswati Debi
applied for registration of her name as mother
and next friend of her infant son Jugadanand.
The present Appellants objected on the ground of
their being joint owners of ancestral property, in
answer to which the applicant assertea that the
law of primogeniture applied to the family. The
Revenue Court declined to go into the question
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and decided the case upon a technical ground,
referring the parties to the Civil Court for the
determination of the question of custom. This
suit was thereupon brought. The Subordinate
Judge found that the custom was not proved.
The High Court held it established that * the
rule of primogeniture has uninterruptedly
governed the devolution of property in the family
ior a long period of time both before and after
the British occupation.”

Their Lovdships have alrsady stated their
reasons for holding that no family cuastom,
properly so-called, existed during the period of
native rule. As regards the subsequent period
it 1s clear that, whenever the holder of the estate
died leaving mcre than one son, the right of the
eldest son was challenged in the Courts, and the
Iitigation invariably ended in a compromise under
which the younger sons obtained a share of the
estate very much in excess of the maintenance
to which, had the custom existed, they would
have been entitled. The evidence entirely fails,
m their Lordships’ opinion, to give to the alleged
custom the character of certainty which is essential
to its validity ; and this being so, it seems to their
lordships that the decision of the High Court
cannot be supported, and they will humbly
advise His Majesty to reverse that decision and
in lieu thereof to direct that the decree of the
Subordinate Judge be confirmed and the appeal
to the High Court dismissed with caosts.

The Appellants must also have their costs of
this Appeal.
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