Judgment of the Lords of the Judicial Committee
of the Privy Council on the consolidated
Appeals of Shamu Patter v. (1) Abdul Kadir
Ravuthan and others; and (2) Abdul Rajak
Salib, and others, from the High Court of
Judicature at Madras ; delivered the 30th
July 1912,
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[Detaveren sy Mir. AMELER ALL]

Thes: are two consolidated Appeals from
certain judgments and decrees of the High
Court of Madras, dated the 28th of January 1908,
affirming the decisions of the Subordinate Judge
of South Malabar at DPalghat; and the sole
question for determination 1u both cases turns
upon the meaning to be attached to the word
“attested ' in Section 59 of the Indian Transfer
of Property Act (1V. of 1882), the first clause
of which provides that where the principal money
secured is one hundred rupees or upwards,
a mortgage can he effected only by a registered
Instrument signed by the mortgagor and attested
by at Jeast two witnesses.

The Appellant Shamu Patter, as the repre-
sentative of one Appwu, deceased, brought a suit
on tue 18th of July 1902 in the Court of the

Subordinate Judge of South Malabar, to euforce
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a mortgage alleged to have Dheen executed in
favour of Appu by the Ravuthan Defendants.
The other Delendants to DPatter’s action were
certain attaching creditors of the Ravuthans, who
are Respondents in the present Appeals, and
who challenged the mortgage on the gronnd,
wter alia, that it was in {raud of creditors and
without consideration.  Their attachiment on the
mortgaged  properties appears to have bheen
partially removed at the instance of DPatter, and
they accordingly brought a suit sometime in 1903
in the Court of the District Munsil ol Palghat
for a declaration that the wmortgage transaction
was Jrawdulent and without consideration, and
ineffective so [far as their rights were concerned.
This suit was afterwards transferred to the
Court of the Subordinate Jadge and was tred
with Patler’s action, the evidence inone being
taken as evidence in the other.

The trial hegan, as appears {rom the Order
Sheet, on the 7Tth of September 1903; argu-
ments were heard on the 16th and 17th of
November, and judgment was reserved. On the
same date, it appearing from the evidence of the
witnesses to the mortgage deed that they were
not present at its execution but had put their
names on the document on the acknowledgment
of the Ravuthans, the Subordinate Judge
framed a supplemental issue in these terms:
“Is it (meaning the mortgage deed) valid under
“Section 59 of the Transfer of Property Act?”
And on the 19th of November, holding that the
document was invalid under that section, he
dismissed Patter’s suit (save as regards a
personal decree against the Ravuthans)and by
a separate judgment decreed the action of the
creditors.

From these two decrees Patter appealed to
the High Court of Madras, which has upheld the
Lower Court’s decisions.




3

In the present Appeals the judgments of the
Courts 1n India have been challenged on two
grounds, first that the Subordinate Judge acted
irregularly and without jurisdiction in framing
an issue after the close of the arguments and
deciding the case on it; and secondly that the
Courts are in error in holding that the word
“attested 7 in Section 59 of the Transfer of
Property Act implies the witnessing of the actual
execution of a document.

With regard to the first point thenr Lord-
ship’s are of opinion that Section 149 of the
Civil Procedure Code (Act XIV. of 1882) which
is applicable to the proceedings, is conclusive.
That Section declares that the Court may at any
time before passing a decree amend the issues or
frame additional issues on such terms as it
thinks fit, and all such amendments or additional
Issues as may he necessary for determining the
controversy between the parties shall he so made
or framed.

The first part of the section leaves it in the
discretion of the C'ourt to frame such additional
issues as 1t thinks fit, whilst the latter makes it
imperative on the Judge to frame such additional
issues as may he unecessary to determine the
controversy between the parties. The Subordinate
Judge was, therefore, fully empowered to framie
the issue on which he decided the case.

Even had there been no such express pro-
vision In the Code, thelr Lordships consider every
Court trying civil causes has inherent jurisdiction
to take cognisance of questions which cut at
the root of the subject matter of controversy
between the parties.

The substantial ground, however, ou which
the decrees of the High Court are impugued,
has rvefcrence to the interpretation put upon
Section 59 of the Transfer of DProperty Act. It
is contended on the authority of Grayson v.
Atkmson (decided in 1752, 2 Ves. Sen. 454)
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and Fllis v. Smath {decided in 1754, 1 Ves.,
Jun. 11), which was followed in 1829 in White v.
The Trustees of the British Museum (6 Bing. 310),
that the learned Judges of the Madras High
Court were in error in holding that the word
“attested "’ in the section under reference means
the witnessing of the actual execution of the
document by the person purporting to execute it.

The construction put in those cases on the
word “attested ” occwurring in See. 5, ¢. 3, 29
Car. II. (the Statute of I'rauds) no doubt support
the contention of the Appellant that attestation
upon the acknowledgment of the executant is
equivalent to being present at and witnessing
the execution. They related, however, to the due
execution of wills, and though the language of
Lord Hardwicke in Grayson v. Atkinson was
sufficiently wide to cover other cdeeds, his in-
terpretation has not passed without question in
Tater cases. The eminent Judges who deciderd
Crayson v. Atloson and s v. Smith them-
selves doubted the correctness as well as the
expedicney of widening the meaning ol the word
“attested,” but felt overborne by authority.  In
the latter case the exact question {for deter-
mination was whether a  testator’s declaration
Dbefore three witnesses that 1t is his will 1s
equivalent to signing it belore then.  Chiel Baron
Parker began his judgment with the foliowing

important ohservation: —

= T eonfess, il this had been ves Jntegra, T oshould donht
“whether the festaror’s dechnation is o proper excention
“yvithin the sth clause ; hecause, | think, anadmission that
“ipis sufficient tends to wenken the force of the statutce,
“and let In inconveniences and perjnries.”

Willes, C..I., observed that he was not satislied
in his own mind that the testator’s acknowledg-
ment was sullicient, but he added “anthorities
“bear me down and 1 mus! yield.” Ana the
Master of the Rolls pronounced the extended con-

[

struction to be ¢ a dangerous determination and
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“ destructive of those barriers the statute erected
“against perjury and frauds.” The learned
Judges, however, felt bound by the previous
decisions, and proceeding on the principle of stare
decisis decided in favour of the view now
pressed before their Lordships regarding the
construction of a section of the Indian Statute
relating to a totally different subject.

As the question involved in these Appeals is
of considerable importance and there seems to
be some divergence of opinion between the
Indian High Courts, their Lordships do not
desire to pass altogether unnoticed the other
authorities discussed at the Bar as well as in the
well-reasoned judgments of the learned Judges
in the Madras High Court.

In Casement v. [ulton (3 Moo. 1. A. 395),
which was decided 1in 1845, the question for
decision was whether the signatures of two
witnesses who had subscribed a will at different
times but the first had acknowledged to the
second that he had signed the same, amounted
to sufficient compliance with the provisions of
Section 7 of the Indian Wills Act of 1838. Lord
Brougham, in delivering the judgment of the
Judicial Committee, ohserved that—

“ The Statute of Frauds (29 Carv. LI, ¢ 3. s. 5) vequires
¢ the will to be signed by the testator, in the presence of
“the witnesses; mnevertheless, the construction put upon
that important provision has been that an acknowledg-
~ ment is equivalent to a signature. How far this latitude
of interpretation was justiied in principle we need not
now stop to inquirve, else it might well be suggested that
to do an act in the presence of a witness, and to acknow-
ledge having done it when the witness was not present,
are two entirely different things, as different as the
*witnessing a fact or act, and the witnessing a confession
“ of that fact or act.”

And after referring to the hesitation with which
the decision had been arrived at in Ellis v.
Smuth, refused ‘“to carry one step further a

“ construction which so great a weight of autho-
3. 162. B
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“rity lamented and showed to have been ill-
“advised in its inception.”

The later cases are still more direct in the
interpretation of the words ** attestation” and
“attested.” In Bryan v. White (2 Rob. 315, 317)
Dr. Lushington in 1850 laid down that ¢ attest
“ means the persons shall be present and see
“ what passes, and shall, when required, bear
“ witness to the facts.” Tn 1855 Lord Campbell,
Chiet Justice, in Roberts v. Phallips (4 E. & B.
450), enunciated the same rule as regards the
word ‘“attested,” that the witnesses should be
present as witnesses and see 1t signed by the
testator. And the principle was given effect
to in the House of Lords in Burdett v. Spilsbury
(10 CL. & F. 340). The Lord Chancellor
summed up the conclusion in these words: —
“The party who sees the will executed is in
“fact a witness to it; 1if he subseribes as a
‘“ witness he is then attesting witness.”

The meaning of the words ‘“attest” and
“attestation ”’ has also been before the Courts
under the Bills of Sale Act of 1878 141 & 42
Viet. ¢. 31, ss. 8 & 11) and the interpretation
put on them in Roberts v. Phillips and Bryan v.
Whate has invariably heen followed.

Section 50 of the Indian Succession Act (N. of
1865) was referred to in support of the Appellant’s
contention regarding the meaning of the word
“attested ” in Section 59 of the Transfer of
Property Act. ‘The phraseology of the two
sections are quite different, as different in fact
as the objects of the two statutes.

Section 2 of Act XXV. of 1338 (The Indian
Wills Act) declared that after the passing of that
Act, 29 Car. II. “shall cease to have effect”
except to a limited extent within the territories
of the Fast India Company. [n Section 7 the
word “attested ' is left out, but it 1s provided
that -the testator's signature ‘‘ shall be made or




“acknowledged Dby him in the presence of two
“or more witnesses present at the same time.”
The latter words gave rise to the question in
Casement v. F'ulton.  Act X. of 1865 (The Indian
Succession Act) has substantially taken the place
of the Indian Wills Act of 1338, and embodies the
rules which constitute the law applicable in India
to cases of Intestate or testamentary succession,
excepting as regards Mahommedans, for the major
portion of this Act was made applicable to
Flindus by the Hindu Wills Act. Section 50
provides for the duc execution of what are called
unprivileged wills, and paragraph 3 declares—

“The will shall be attested by two or more witnesacs,

I

each of whom must have seen the testator sign or aftix his

‘

mark to the will, or have seen some other person sign the
<

will in the presence and by the divection of the testator,

3

or have received from the testator a personal acknowledg-

“ ment of lis signature or mark, or of the signature of such

[

othier person; and each of the witnesses must sign the will
“in the presence of the testator, but it shall not be necessary
“ that more thun one witness be present at the same time,

“ and no particalar form of attestation shall be necessary.”

Tt will Dbe noticed that the word  attested,”
which was omitted in Section 7 of the Act of
18338, is re-introduced in Section 50, and it is
expressly  provided that attestation may he
effected on the acknowledgment of the testator.
Had the word “attested ™ by itself conveved the
meaning that attestation upon the acknpow-
ledgment of the executant was sufficient, there
would have been no reason for making an
express provision in the section. The inference
to be drawn from it is obvious. The Legislature
considered it expedient in the case of wills to
permit of witnesses ‘“attesting the document,”
in  other words, of testifving to its due
execution, on the ackunowledgment of the
testator that it was in his hand, and as the word
“attest” was mnot suflicient to validate such
attestation, introduced an express provision to

that affect. Section 68 of the Indian Iividence
J. 162, C
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Act (I. of 1872) which declares that “if a docu-
‘““ ment is required by law to be attested, it shall
““not be used as evidence until one attesting
“ witness at least has been called for the purpose
“ of proving its execution,” appears to their Lord-
ships to indicate that the Indian Legislature used
the word ““attested ” in the sense in which 1t
has been construed through a series of decisions
in the English Courts. Section 59 of the Transfer
of Property Act in requiring that in a certain
class of cases a mortgage “ can be effected only hy a
“ registered instrument signed by the mortgagor
“and attested by at least two witnesses,” could
only mean that the witnesses were to attest the
fact of execution. Any other construction in
their Lordships’ opinion would remove the safe-
guards which the law clearly intended to impose
against the perpetration of frauads.

The Calcutta High Court has in three cases
arising under Section 59, taken the same view as
the Madras High Court has expressed in the
present case. And although in one instance
the Bombay High Court had extended
the meaning of the word “attested” to
include attestation upon acknowledgment, in
Ranw v. Laumanrao (I. 1. 33 Bom. 44), the
learned Judges, on the authority of Buidelt v.
Spilsbury, arrived at the same conclusion as the
two other Dresidency High Courts.  The
Allahabad High Court, however, in the case of
Ganga Daz v. Shiam Sundar (I. 1. 26 All 69), has
taken a different view. The learned Judges seem
to consider the introduction of the words
¢ personal acknowledgment’ in Section 50 of the
Indian Succession Act as an interpretation of the
word ““attest.” They say as follows : —

Tt seems to us rcasonable to suppose that the inter-
“ pretation pub upon the word ‘attest’ in that scction, in
“ the absence of good technical or substantial reason to
¢ the contrary, should be taken to be the meaning in which
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¢ the word is used in Section 59 of the Transfer of Property
< Act”

With respect, their Lordships are wholly
unable to follow the reasoning. As already
observed, the provision as to attestation upon the
testator’s personal “acknowledgment” was quile
a separate condition and in no sense an interpre-
tation of the word ‘“attest.” In fact, it was
provided that the witnesses might attest the
document on witnessing the actual execution or on
the personal acknowledgment of the testator of
the execution. DBut that, in their Lordships’
judgment, affords no warrant for extending the
“attest.” Nor do their
Lordships agree with the view expressed by the
learned Judges regarding the policy of placing a
larger construction on the word in consequence

meaning of the word

of the “ social institutions of the country.” Those
very institutions their Lordships consider make it
necessary that “the barriers against perjury and
“fraud,” to use the language of the Master of the
Rolls in Ellis v. Smith, should not he rcmoved
upon speculative considerations.

On the whole their Lordships are of opinion
that the Judgment of the High Court ¢f Madras
1s right, and that these Appeals ought to be
dismissed, and they will humbly advise His
Majesty accordingly.




In the Privy Council.
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