Privy Council Appeals Nos. 131 and 132 of 1913.
Allahabad Appeals Nos. 4 and 5 of 1912.

Jambu Parshad - - - - - Appellant,
v.
Muhammad Nawab Aftab Ali Khan and
another - - - - - - Respondents ;
Same - - - - - - - Appellant,
[N
Same - - - - - - - Respondents

(CONSOLIDATED APPEALS)
FROM

THE HIGH COURT OF JUDICATURE FOR THE NORTH WESTERN
PROVINCES, ALLAHABAD.

" JUDGMENT OF THI: LORDS OF THE JUDICIAL COMMITTEE
OF THE PRIVY COUNCIL, perLivEren tHE 2510 NOVEMBER 1914,

Present at the Hearing.

Lorp DuxEgpix. Sie Joux Ebpce.
LorD SHaw. Mr. AMEER ALl

[Delivered by Sit Jonx Epce.]

These are consolidafed appeals from two
decrees, dated the 13th February 1912, of the
High Court of Judicature at Allabhabad, one
of which affirmed a decree of the Subordinate
Judge of Saharanpur of the 26th September
1910, and the other of which partly aflirmed
and partly reversed a decree of the same Sub-
ordinate Judge of the 26th September 1910.

The suits in which the decrees were made
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were brought in the Court of the Subordinate
Judge of Saharanpur, one on the 20th May
1909 and the other on the 16th March 1910,
They were suits for sale of immovahle property.
The suit of 1909 was based on a mortgage-
deed of the 10th August 1886, the consideration
for the mortgage having heen Rs. 7,000. The
suit of 1910 was based on a mortgage-deed of
the 2nd July 1882, the consideration for that
mortgage-deed having been Rs. 59,000, and
upon a mortgage-deed of the 25th October 1892.
There was in each suit a claim for a money
decree. The Subordinate Judge dismissed the
suits on the grounds that the mortgage-deeds
had not heen validly registered, and conse-
quently could not aftect the immovable property
which was comprised in the mortgages, and
that claims for money decrees were time
barred. On appeal to the High Court at
Allahabad, the High Court dismissed the
appeal in the suit of 1909, which was based
on the mortgage of 1886, dismissed the appeal
in the suit of 1910 so far as it related to the
mortgage of 1882, and allowed the appeal in
that suit so far as it related to the mortgage
of 1892. These consolidated appeals are from
the decrees of dismissal. The plaintiff in the
suits is the appellant here. The respondents
have been defendants in these suits, and one |
of them is the representative of a deceased
defendant.

The only questions which have to be con-
sidered in these consolidated appeals ave,
whether the mortgage-deed dated the 2nd July
1882 and the mortgage-deed dated the
10th August 1886 were validly registered
under Act III. of 1877. They were docu-
ments which were required by section 17 of
Act TII. of 1877 to be registered. If they
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were not validly registered they could not, by
reason of section 49 of that Act, affect any
immovable property comprised in them, or bhe
received as evidence of any transaction affecting
such property. Further, if the documents of
1882 and 1886 were mnot validly registered
instruments, no mortgage could, by reason of
the first paragraph of section 59 of Act IV.
_of 1882, be effected by them. They were in
fact registered, but the question is—was the
registration a valid registration? The Sub-
ordinate Judge and the High Court found that
there was no valid registration in either case.

In seetion 32 of Aect TII. of 1877 it is

enacted that:—

“ Except in the cases mecutioned in section 31 and
¢ saection 89, every documeut to be registered uunder this
* Aect, whether such registration be compulsory or optional,
* shall be presented at the proper registration office,

. by some person executing or claiming uader the
* same, or, in the case of a copy of a decree or order,
* claiming under the decree or order,

“ or by the represeutative or assign of such person,

" or by the agent of suel person, represeutative
“ or assign, duly authorised by power-of-attorney executed

and authenticated in manner hereinafter mentioned.”

So far as Is material to the decision of
these appeals, it is in section 33 of Aect III.
of 1877 enacted :—

“ For the purposes of section 32 the powers-of-attorney
“ next hereinafter mentioned shall alose bLe recognised
* (that is to say):—

“(a) If the principal at the time of executing the

.

power-of-attorney resides in any part of British Iundia

-~

in which this Act is for the time being in force, a

-

power-of-attorney executed before and autheuticated by

~

the registrar or sub-registrar within whose district or

sub-district the principal resides.”

The mortgage-deed of the 2nd July 1882
was presented for registration on the 11th July
1882 at Saharanpur at the proper registration
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office on behalf of T.ala Mitter Sen, the mort-
gagee, Dy one Natthu Mall, who lield a power-
of-attorncy, of the 19th June 13582, from Lula
Mitter Sen, which, however, did not empower
Natthu 3lall to present documents for regis-
tration. Lala Mitter Sen iived at Saharanpur,
and the power-of-attorney had been duly
authenticated by the then  Sub-Registrar of
Sahizranpur on the 19th June 1882, hut appar-
ently it had mot Deen executed Dhefore the
Registrar  or the Sub-Registrar. The Sub-
Registvar’s note to the copy of the power-of-
attorney in the Register merely states that
Tala Mitter Sen was known to him, and
admitted the execution and completion of the
document. I{ has not heen proved that Natthu
Mall held any other powei-of-attorney from
Lala Mitter Sen. The mortgagors admitted
before the Sub-Registrar of Saharanpur, on
the 11th July 1842, the execution and com-
pletion of the mortgage deed, and received in
his presence the mortgage money, Rs. 59,000,
and thereupon the Sub-Registrar registered the
mortgage-deed.

The mortgage-deed of the 10th August
1866 was presented for registration on the 9th
September 188G at Sahavanpur, al the »roper
registration office. on Dhehalf of TLala Mitter
Sen, the mortgagee, by one llahi Bakhsh, who
held a power-of-attorney of the 17th February
1885 from Lala AMitter Sen, which, however,
did not empower 1lahi Bakhsh to present
documients  for registvation.  This power-of

attorney had not Dbeen authenticated by the

Registrar or the Sub-Registrar of Saharanpur,
and 1t does not appear that it had heen
executed by Lala Mitter Sen bhefore cithier of
those oflicials. 1t has mot been proved that
Tlahi Bakhsh held anv other power-of-attorney
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from Lala Mitter Sen. The mortgagors admitted
betore the Sub-Registrar of Saharanpur, on
the 9th September 1826, the execution and
completion of the mortgage-deed of the 10th
August 1886, and acknowledged the receipt by
them of the mortgage money, Rs. 7,000, and
thereupon the Sub-Registrar registered the
mortgage-deed.

It was contended on behalf of the appellant
here that it might be presumed the mortgage-
deeds had heen presented for registration by
the morftgagors who had executed the deeds,
and who attended Dbefore the Sub-Registrar.
It is, however, obvious that the mortgagors
had attended at the office of the Sub-Registrar
to admit that they had executed the deeds
and not to present them for registration, and
‘that they did not present them for registration.
The mortgagors attended to enable the Sub-
Registrar to comply with sections 31 and
35 of Aet III. of 1877 by satisfying himself
that they had executed the deeds. In the
one case the deed was presented for registra-
tion by Natthu AMall, an agent of the mort-
gagee, and in the other case the deed wus
presented for registration by llahi Bakhsh,
another agent of the mortgagee, and in neither
case did the agent hold such a power-of-attorney
as was necessavry to enable a valid registration
to be made.

It was decided, and as their Lordships
considered correctly, by Sir John Stanley, C.J.,
and Sir George Knox, J., in 1006 in Jshsi
Prasad v. Bayjioth and others (IL.E. 28 _1iL.
707), that the terms of sections 32 and 33 of
Act ITL. ol 1877 are imperative, and that a
presentation of a document for registration hy
an agent, in that case the agent of a vendee

of immovable property who has not been dunly
[CR B
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authorised in accordance with those sections,
does not give to the registering officer the
indispensable foundation of his authority to
register the document. As those learned Judges
said :—

*His (the Sub-Registrur’s) jurisdietion only comes into

“ force if and when a document is presented to him in

aecordunce with law.,”

These learned Judges also rightly decided
in the same case that the fact that the Sub-
Registrar had summoned before him the exe-
cutant of the deed, who was the vendor,
and had obtained his consent to the registration
of the deed, did not give the Sub-Registrar
Jurisdiction to register it, and that the omission
of the Registering Officer to notice that the
power-of-attorney under which.the agent had
presented the sale deed for registration had not
been executed or authenticated in accordance
with section 33 of Act IIL. of 1877 could .
not he regarded as a defect in procedure within
the meaning of section 87 of that Act.

Although the facts in these consolidated
appeals are not the same as were the facts
in  Hujibunnisse and others v. Abdul Rahim
and Abdnl Aziz (28 1.4. 15}, their Lordships
consider that the principle which this Board
applied in that case. is applicable here. That
principle, in their Lordships’ opinion, is that
a Registrar or Sub-Registrar under Act ITI. of
1877 has no jurisdiction to register a document
unless he is moved to do so by a person who
has executed or claims under it, or by the
representative or assign of such person, or
by an agent of such person, representative or
assign, duly authorised by a power-oi-attorney
executed and authenticated in manner prescribed
in section 33 of that Act. It is obvious that
executants of a deed who attend a Registrar
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or Aab-Regi-trar merely to admit thac they have
execitiect it cannot be treated, for the puwrposes
of section 32 ot \et IIL. of 1877, »s presenting
the deed tor registration. They no  doubt
voull be assenting to the registiation, hut thar
wouid not be =ufficient o give the Registyar
Jurisdiction.

One objeet of sections 52, 33, 34 and 33
oi Aci [T, of 1877 vwa~ to make it difficult
for persons to commii Ifrauds Hy means of
registratioi auder the \et.

It is the duwy of couvts in Indin not to
atlow the imperative nrovisions of the Aect
t: he defeated when, as in this cage, BN
proved that sn pgent who presentec « docu-
ment for regisuwation nad ot been duly
authorised in the wmanuer prescribed by the
Aect o presen: 1i.

These appeals fail, and their Lordships will
humbly advise His Majesty that the appeals
should be dismissed. The appellant must pay
the coxts of these appeals.
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